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1. T h e  appl icants have approached th i s  cour t  by  a  notice o f  motion

seeking an order in the following terms:-

a) D e c l a r i n g  the decision o f  the Minister  o f  Labour and Home

Affairs t o  re fuse t h e  registrat ion o f  LEGABIBO t o  b e  i n
contravention of Section 3 of the Constitution of  the Republic
of Bo tswana  i n  s o  f a r  a s  t h e  s a i d  dec is ion  den ies  t h e
app!icants equal protection of the law;

b) D e c l a r i n g  the decision o f  the Minister  o f  Labour and  Home
Affairs to refuse to register LEGABIBO to be in contravention
of Section 12 of  the Consti tut ion of the Republic of Botswana
in so far as the said decision has the effect o f  hindering the
applicants in their enjoyment of their freedom of expression;

cl D e c l a r i n g  the decision o f  the Minister  o f  Labour and Home
Affairs t o  re fuse t h e  regist rat ion o f  LEGABIBO t o  b e  i n

contravention o f  Sect ion 1 3  o f  t h e  Cons t i t u t i on  o f  t h e

Republic o f  Botswana in  so far as the said decision has the
effect o f  h i nde r i ng  t h e  app l i can ts  i n  t h e i r  f reedom t o

assemble and associate;

Declaring the decision o f  the Minister  o f  Labour and  Home

Affairs t o  re fuse t h e  regist rat ion o f  L • G A B I B O  t o  b e  i n
contravention o f  Sect ion 1 5  o f '  t h e  Cons t i t u t i on  o f  t h e

Republic o f  Botswana i n  s o  f a r  a s  t h e  s a i d  decis ion i s

discriminatory i n  i t s e l f  a n d  i n  i t s  e f fec t ,  a g a i n s t  t h e
applicants, based whol ly  o r  main ly  on  sexual or ientat ion o f

the majori ty of the applicants;

e) S e t t i n g  aside the decision of  the Minister of Home Affairs;



a)

Declaring tha t  the appl icants are entit led t o  assemble and
associate u n d e r  t h e  n a m e  a n d  s ty le  Lesbian's Gays a n d
Bisexuals of Botswana (LEGASIBO) registered as a society.

2. T h e  appl icat ion i s  supported b y  the  founding aff idavi t  o f  the l s (

appl icant Thuto Remmogo, T h e  rest  o f  the applicants total ing 19

in a l l ,  have  deponed t o  suppor t ing  o r  conf i rmatory aff idavi ts i n

support  of the application.

BACKGROUND

3. T h i s  appl icat ion i s  a  sequel t o  t h e  decis ion o f  t h e  Honourable

Minister of  Labour and Home Affairs to uphold the decision of  the

Director o f  t h e  Depar tment  o f  C iv i l  a n d  Na t iona l  Registrat ion

rejecting the applicants appl icat ion to  register an  organization by

the n a m e  o f  Lesb ians ,  G a y s  a n d  B i s e x u a l s  o f  B o t s w a n a

(LEGABIB0).

4. T h e  ch rono logy  o f  events  lead ing  t o  t h i s  app l i ca t ion  i s  b e s t

captured in  the founding affidavit o f  the Ist applicant and I can do

no better than summarise i t  hereunder as follows:

On t h e  1 6 '  F e b r u a r y  2 0 1 2 ,  t h e  a p p l i c a n t s  f i l e d  a n

application f o r  reg is t ra t ion  o f  LEGABISO w h i c h  i s  a n
acronym for Lesbians, Gays and Bisexuals of Botswana;
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b) B y  a  le t te r  da ted  12th  M a r c h  2012 ,  t h e  D i rec to r  o f  t h e

Department o f  Civi l  and  Nat ional  Registration rejected t he
application for  registration on  the  grounds t h a t  Botswana's
constitution does n o t  recognize homosexuals a n d  t h a t  t he
application would violate Section 7(2Ha) of  the Societies Act;

c) O n  the 12th Apr i l  2012, the  applicants submit ted an appeal
against the administrative decision of the Director;

d.) O n  t h e  5th October 2012  t h e  Permanent  Secretary o f  the
Ministry o f  Labour  a n d  H o m e  Affa i rs  communicated t h e
decision o f  t h e  M in i s te r  o f  Labour  a n d  H o m e  Affa i rs  t o
uphold the decision o f  the Director rejecting the application
for registration;

el I n  response to the f i l ing o f  further grounds of  appeal by  the

applicants' attorneys, t h e  Permanent  Secretary reaff i rmed

the Minister's earlier decision on the 12th November 2012;

On the  14th December 2012, t h e  appl icants gave notice t o
the A t t o r n e y  Genera l  o f  t h e i r  i n t e n t i o n  t o  commence
proceedings in the High Court. Consequent ly  the application
herein was accordingly filed on  the 25th March 2014 seeking

the orders sought in terms of the notice of motion.

5. T h e  app l ica t ion  i s  opposed a n d  t h e  re levant  Min is te r,  v iz ,  t h e

Honourable M i n i s t e r  o f  Labour  a n d  H o m e  Af fa i r s ,  M r.  E d w i n

Batshu h a s  f i led a n  answering aff idavi t  i n  respect. o f  wh ich  h e

opposes this application. The affidavit admits to the chronology of

events leading to this application as averred to by the applicants.

4



6. B a s i c a l l y  h is  aff idavit is  to  the effect tha t  al though the applicants

are ent i t led t o  const i tut ional  protection under  Sections 3 ,7 ,1243

and 15  o f  the Consti tut ion, l imi tat ion of  these r ights under  7(2)(a)

of the Societies Act was justifiable in the instant case.

T H E  L AW

7. T h e  documenta t ion  r e l a t i n g  t o  t h i s  app l i ca t ion  b e a r  a l l  t h e

hal lmarks of a review application. However,  when the mater came

for argument  Dr.  Dow for  the appl icants insisted t h a t  th is  was a

Section 18  application. O u t  o f  abundance o f  caution, I  wi l l  leave

nothing t o  chance and  ensure t h a t  t he  appl icat ion i s  examined

from t h e  perspect ive o f  a  r e v i e w  app l i ca t ion  a s  w e l l  a s  a

constitut ional appl icat ion u n d e r  Section 1 8 .  T h e  common  l a w

remedy o f  Judic ia l  Review o f  Administrat ive Decisions h a s  long

been p a r t  o f  the  l a w  o f  th is  count ry.  T h e  remedy enables t he

courts to control excess in the exercise of  administrative powers by

officials e m p o w e r e d  t o  m a k e  s u c h  d e c i s i o n s .  T h u s  i n

R A P H E T H E L A v  AT T O R N E Y  G E N E R A L  [20031 1  B L R  5 9 1  i t  was

held in ter atta that

"Review of  Administrat ive o r  Execut ive act ion taken  i n
pursuance of a power entrusted to an official by  a statute
is a  mos t  usefu l  a n d  q u i c k  process o f  cont ro l  b y  t h e
courts o f  excess i n  the exercise of  that  power. I t  is  now
recognized t ha t  the courts wi l l  review and interfere w i t h
such act ions i n  these circumstances: F i r s t ,  where  the
decision m a k e r  a c t s  i l legal ly,  con t ra r y  t o  t h e  s ta tu te
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empowering h i m  t o  ac t ;  secondly,  w h e n  t h e  decis ion
made is grossly unreasonable to the extend tha t  a review
court c a n  o n l y  s a y  t h a t  n o  person ac t i ng  reasonably
could ever come to tha t  decision -  in  other  words, when
the rev iew c o u r t  con ies  t o  t h e  conc lus ion  t h a t  t h e
decision maker was irrational. Thirdly, where it is shown
that  t he  decision m a k e r  acted unprocedural ly  a n d  t h e
decision making process is unfair ! '

8. I t  i s  n o w  sett led t h a t  jud ic ia l  review i s  n o t  concerned w i t h  the

decision per  se, b u t  the process through which the  decision was

made. T h e  test is whether the decision made was so outrageous in

its defiance o f  logic or of accepted moral standards that  no sensible

person who applied h is  m ind  to  the question to be decided could

have arrived at it. (see. RAPHATHELA's cas supra).

9 I n  t h e  c a s e  o f  H O M E  D E F E N D E R S  S P O R T I N G  C L U B  v

BOTSWANA FOOTBALL ASSOCIATION [2005] 1 BUR 400 at  403

C-E, Lesetedi J  (as he then was) stated that  -

The n o w  accepted a u t h o r i t y  o f  t h e  c o u r t s  p o w e r  t o
review a  decis ion f o r  unreasonab/eness, a n  a u t h o r i t y
heavily re l ied  u p o n  b y  t h e  app l icant ,  i s  t h e  case  o f
Associated P r o v i n c i a l  P i c t u r e  H o u s e s  L t d  v
Wednesbury Corporation 119481 1  / C I I  223(CA).  I n
that  case Lord Green stated t h a t  a  cour t  m a y  interfere
with t h e  exercise o f  a  discret ion f o r  unreasonableness
only when  t h e  au tho r i t y  has  come t o  a  conclusion s o
unreasonable t h a t  n o  reasonable au tho r i t y  cou ld  eve r
have come t o  i t .  T h e  t es t  i s  of ten referred t o  a s  t h e
Wednesbury test.  T h e  learned au thors  A  Brad ley  a n d
K . D .  E w i n g  i n  t h e i r  w o r k  ' C O U r i S t i t U t i O n a l  a n d
Administrative Law '  ( n t h  ed) a t  p678  i n  discussing the
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•-•

abuse o f  the  discret ionary power, a r e  o f  the  v iew t h a t
unreasonableness as a ground of review is closely related
to o t h e r  g r o u n d s  o f  r e v i e w  s u c h  a s  i r r e l e v a n t
considerations, improper purposes and error of law. '

See also AUTLWETSE v  BOTSWANA DEMOCRATIC PA R T Y &

OTHERS [2004I 1 BLR 230,

10, I n  determining whether the decision complained of was reviewable,

i t  is important  to f i rst examine the law governing the registration of

societies. S o c i e t i e s  i n  t h i s  c o u n t r y  a r e  registered u n d e r  t h e

Societies Act  (CAP 18;01) Laws o f  Botswana. S e c t i o n  6( I )  o f  the

Act provides that -

"Every local society shall, i n  the manner  prescribed and
wi th in 28 days of the formation thereof or of the adoption
thereby o f  a  const i tu t ion o r  o f  ru les,  regulat ions a n d
bvelaws, m a k e  a n  app l i ca t i on  t o  t h e  Reg i s t r a r  f o r
registration o r  exempt ion f r o m  registrat ion u n d e r  t h i s
Act. I n  terms o f  subsection 2(a) thereof, a n d  subject to
subsections 7 and I  17 " u p o n  application being made by
a l o c a l  soc ie ty  f o r  reg is t ra t ion  u n d e r  t h i s  A c t ,  t h e
Registrar shall register the Society:'

11. T h e  Regist rar  i s  empowered t o  re fuse t o  regis ter  a  society b y

Section 7(2) o f  the  Ac t  unde r  cer ta in  specified cond i t ions  l isted

under subparagraphs (a)-(h) thereof. O f  part icular interest to th is

application i s  7(21(a) w h i c h  const i tu tes one o f  the  t w o  grounds

forming the basis o f  the Registrar's refusal to  register LEGABIBO.

The other  ground was tha t  the Const i tut ion o f  Botswana does not

recognize homosexuals.
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12. S e c t i o n  7(2)(a) provides that -

The Regis t rar  s h a l l  re fuse  t o  reg is ter  a n d  s h a l l  n o t
exempt from registration a local society where -  i t  appears
to h im  that  any of the objects o f  the Society is, o r  is l ikely
to b e  used  f o r  a n y  'unlawful  purpose o r  a n y  purpose
prejudicial to, o r  incompatible wi th  peace, welfare or good
order in Botswana."

13. B e f o r e  i n q u i r i n g  i n t o  t h e  a c c u r a c y  o f  t h e  s t a t e m e n t  T h e

Constitut ion o f  Botswana does no t  recognize homosexual," I  w i l l

proceed to examine the "objects" of  the Society to ascertain i f  same

are or  can r ight ly  be viewed as being "l ikely to  or  be used for any

unlawful  purpose o r  a n y  purpose prejudic ia l  t o  o r  incompatible

with peace, welfare or good order in Botswana,"

OBJECTIVES OF LEGABIBO

14. T h e  object ives o f  LEGABIBO a r e  l i s ted  u n d e r  A r t i c l e  4  o f  i t s

Constitution_ I  mus t  perhaps point out  that  the said Constitution

formed p a r t  o f  the documentat ion accompanying t he  application

for registration and the Registrar can quite properly be presumed

to have perused i t  before coming to the conclusion tha t  the society

offended against Section 7(2)(a) o f  the Act.

15. T h e  said objectives are listed as follows:-
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4.1 T o  in tegrate a  legal ,  e th i ca l  a n d  h u m a n  r i g h t s
dimension i n t o  t h e  r e s p o n s e  t o  t h e  s e x u a l ,
reproductive and heal th r ights o f  all peopie w i thout
discrimination on any basis whatsoever;

4.2 T o  strengthen the participation o f  Lesbian, Gay and
Bisexual people i n  the pol icy fora in  Botswana and
at an international level;

4.3 T o  assist in  promot ing and encouraging networking
amongst NGO's and  ind iv iduals  w i t h  s im i la r  goals
and/or  objectives so as  to  facil itate jo in t  init iat ives
at solving problems;

4_4 T o  promote a cul ture of  self-reliance and  encourage
committed part ic ipat ion f rom LEGABIBO members
and the community',

4.5 T o  carry ou t  pol i t ical lobbying for  equal r ights and
decriminalisation of  same sex relationships;

4,6 T o  act on behalf  of and to represent lesbian, gay and
bisexual p e o p l e  i n  B o t s w a n a  g e n e r a l l y  a n d
individually;

4.7 T o  suppor t  pub l i c  heal th  interests b y  establ ishing
an env i ronment  t h a t  enables lesbians,  gays  a n d
bisexual people t o  p ro tec t  themselves a n d  o thers
from violation of their basic human rights;

4.8 T o  advocate  f o r  t h e  es tab l i shmen t  o f  a  l e g a l
framework to reach those in  society tha t  are legally
and socia l ly  marginal ized s u c h  a s  lesbians,  gays
and bisexuals;

4.10(sic) To educate t h e  general pub l i c  o n  issues o f
human r ights  w i t h i n  the context  o f  sexuality
and t o  fac i l i ta te t he  creat ion o f  stakeholder
forums n a t i o n a l l y  t o  a s s i s t .  i n  t h e
dissemination of information;

4.11 T o  research the human  r ights s i tuat ion o f  lesbians,
gays a n d  b i s e x u a l  peop le  i n  B o t s w a n a  a n d  t o
network wi th  stakeholders in  the  region i n  order to
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establish and mainta in a response to human  r ights
and legal challenges!'

lb, I  do no t  consider i t  necessary to reproduce the entire Consti tut ion

of LEGABIBO. I t  does n o t  d i f fer  mater ia l ly  f rom Const i tu t ions

governing other societies. F o r  example, i t  contains clauses dealing

with membership, office bearers, meetings etc which are general or

standard provisions found in  the Const i tut ion of  any other society

and I  w i l l  proceed from the presumption that  these did not  inform

the Minister's o r  the Director's decision to refuse the registration,

17. I t  is the objectives which dist inguish one society from another and

i t  was on the basis of the objectives that  the Minister as well as the

Director based their  decision to refuse to accede to the application

for registration of LEGABIBO,

18, F  have read and re-read the above objectives with a view to f inding

out i f  any  o f  them offends against Section 7(2)(a) o f  the Societies

Act, I n  o t h e r  words  I  have  examined each  object ive w i t h  t h e

pr imary aim of determining whether any one or all of them is or are

l i k e l y  t o  b e  u s e d  f o r  a n y  u n l a w f u l  purpose  o r  a n y  purpose

pre3udicial to, o r  incompatible w i th  peace, welfare and good order

in Botswana. '

19. A l l  o f  these objectives appear to  m e  to  be  quite harmless and  i n

fact promote good values such  a s  t he  promot ion o f  a  cu l tu re  o f



self-reliance, (Article 4.4), promotion o f  human r ights of  all people

wi thout  d iscr iminat ion (4.1), suppor t  o f  publ ic hea l th  interest  o f

members and education of  the general publ ic  on issues of  human

rights etc. I  have  taken a  few o f  these objectives randomly  t o

demonstrate t h a t  e x  fade,  t h e y  d o  n o t  offend aga ins t  Sect ion

7(2)(a) o f  the Societies Act.

20. H o w e v e r,  I  have thought it worthwhile to pick out Article 4%5 for a

closer examination because it is probably the one which influenced

the authori t ies to refuse the registration of  the society. T h e  article

provides as follows -

To c a r r y  o u t  po l i t i ca l  l o b b y i n g  f o r  e q u a l  r i g h t s  a n d
decriminalization of same sex relationships."

21. T h e r e  is inherently nothing sinister or unlawful  about the process of

lobbying or  advocacy. I t  is  in  fact common in  many democratic

countries that lobby groups for various courses operate freely and

lawfully f o r  courses, such  as ;  discriminalisation o f  abortion i n

certain circumstances, decr iminal isat ion o f  consumpt ion o f  drugs

(such as  Mari juana) decriminal isat ion o f  prostitut ion. S u c h  lobby

groups bas ic  a im is to campaign or  persuade the powers that  be to

embark o n  legislative re forms t h a t  wou ld  make  i t  possible fo r  a

particular conduct to be lawful.



22. A d v o c a c y  f o r  leg is la t i ve  r e f o r m s  n e e d  n o t  o n l y  b e  a b o u t

decriminalization, i t  may also be about for example, pu t t ing  in place

laws t o  protect  the  environment, m inor i t y  languages and  cul ture,

marginalized groups, endangered species etc. Regis ter ing a society

for the purposes of lobbying for legislative reforms to make same sex

sexual relat ionships legal i s  therefore no t  a  crime, ne i ther  does i t

give a n y  appearance o f  being " l ikely t o  be  used f o r  a n y  un lawfu l

purpose, no r  prejudicial to, o r  incompatible with peace, welfare and

good order in Botswana,"

23. W h a t  wou ld  clearly offend against the said section, i s  to engage in

same sex  relat ionship. B u t  i t  i s  impOrtant n e t  t o  read i n t o  t he

objectives some meanings that  are not justified by the words used in

these objectives. T h e  appl icat ions b y  LEGABIBO i s  n o t  f o r  t h e

registration o f  the i r  society f o r  t h e  purposes o f  having same sex

relationships b u t  rather for agitat ing for legislative reforms so tha t

same sex relat ionships would  be decriminalized. I n  a  democratic

society ask ing for  a  par t icu lar  l a w  to  be changed i s  n o t  a  crime,

neither is i t  incompatible wi th peace welfare and good order.

24. T h e  o t h e r  g r o u n d  f o r  r e f us i ng  t h e  reg is t ra t ion w a s  t h a t  t h e

Consti tut ion d o e s  n o t  recognize homosexuals.  T h i s  asser t ion

unfortunately i s  n o t  correct. T h e r e  i s  n o  provision o f  Botswana

Const i tut ion t h a t  express ly  s t a t e s  t h a t  i t  does  n o t  recognize

homosexuals. L i k e w i s e ,  t h e r e  i s  n o  prov is ion  i n  t h e  s a m e
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consti tut ion t ha t  says t h a t  i t  recognizes heterosexuals. I t  i s  no t

clear wha t  the Director intended to  communicate by  th i s  claim_ A

homosexual according to Shorter Oxford Dictionary, i s  person who

is sexual ly attracted to  people o f  his o r  her  own sex. I t  is no t  a

crime for one to be attracted to people of one's own sex and th is has

nothing to do with the Constitution.

25_ I t  may be tha t  engaging in homosexual activity is outlawed. B u t  i f  I

were to use an example o f  one born left handed, i f  it was a crime to

write w i t h  a  lef t  hand,  such  a  person would  no t  be punished fo r

being le f t  handed b u t  f o r  wr i t ing  w i t h  a  le f t  hand  j u s t  a s  a  gay

person would  not be punished for being gay but  rather for engaging

in same sex relationship.

The decision t o  refuse to  r e s t e r  the society was therefore clearly

wrong because i t  was based on the presumption tha t  i t s  objectives

were t o  engage i n  homosexual relat ionships when a s  a  mat ter  o f

fact, the  objectives were inter (Ilia, to lobby for legislative reforms to

make i t  lawfu l  t o  s o  engage. I n  m y  opin ion there i s  a  wor ld  o f

difference between engaging i n  a  prohibited conduct  ar id  lobbying

for t h a t  conduc t  t o  be  decriminalized. T h e  f i r s t  o n e  i s  un lawfu l

whilst the latter is not. T h i s  then means that the Director refused to

register a society whose objective was to engage in a lawful  exercise

of amongst others lobbying for legislative reforms and dissemination

of informat ion o n  mat ters  such  as  heal th issues t o  i t s  members.
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The decision to reject the application for registration was in  the l ight

of the above grossly unreasonable and a t  common law stood to  be

reviewed and set aside.

27. 1  w i l l  however proceed to deal w i th  th is  case pure ly  as Section 18

application. I  wi l l  not recite the said section now but  wil l  do so later

in m y  judgment  when I  deal wi th  the  respondent's case T h e  f i rst

consti tut ional v io la t ion  t h a t  t h e  re ject ion o f  t h e  appl icat ion t o

register t he  society i s  alleged t o  have occasioned i s  i n  respect o f

Section 3 of  the Constitution.

28. T h e  said section provides as follows:-

'Whereas e v e r y  p e r s o n  i n  B o t s w a n a  i s  en t i t l ed  t o  t h e
fundamental r ights and freedoms of the individual,  tha t  is to
say t h e  r i g h t  whatever  h i s  o r  h e r  race,  p lace  o f  oriRin,
polit ical opinions, colour, creed or sex, b u t  subject to respect
for t h e  r i gh t s  a n d  f reedom o f  o thers  a n d  f o r  t h e  pub l i c
interest to each and all of the following namely —

a) l i f e ,  l iber ty, secur i ty  o f
the law;

1) f r e e d o m  o f  conscience,
association; and

the person and the  protect ion o f

of expression and  assembly and

) p r o t e c t i o n  fo r  the privacy o f  h is or  he r  home and  other
property a n d  f r o m  depr iva t ion  o f  p r o p e r t y  w i t h o u t
compensation,

the provision of this Chapter shall have effect for the purpose
affording protection to  those r ights and freedoms subject to
such l imi tat ions of  that protection as are contained in  those
provisions, b e i n g  l im i ta t ions  designed t o  ensu re  t h a t  t h e
enjoyment o f  the said r ights and freedoms by  any individual
does no t  prejudice the r ights and freedoms o f  others o r  the
public interest. '
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29. T h e  c o n s t i t u t i o n  i s  t h e  s u p r e m e  l a w  o f  t h e  l a n d  a n d  a n y

administrative Acts that contravene any of its provisions are legally

invalid. I t  is now an accepted norm tha t  consti tut ional provisions

that  protect  r i gh t s  o f  indiv iduals shou ld  b e  g iven a  broad a n d

generous interpretat ion wh i l s t  those l im i t ing  fundamenta l  r ights

should b e  g i ven  a  na r row  a n d  restr ic t ive reading.  H e n c e  i n

ATTORNEY GENERAL v  MOAGI 1982(2) 124 at  184 Kentridge JA

stated:-

'A cons t i t u t i on  s u c h  a s  t h e  Cons t i tu t ion  o f  Botswana,
embodying fundamental  r ights,  should as  fa r  as  language
permit be given a broad construction. Cons t i tu t iona l  r ights
conferred w i t h o u t  express l im i ta t ion  s h o u l d  n o t  b e  c u t
down by reading implicit  restrictions into them

30. T h e  words  o f  Amissah JP (as he then was) i n  the  famous case o f

ATTORNEY GENERAL v DOW [19971 BUR 119 at  131 come to mind

where after reviewing authorities from various jur isdict ions stated -

I n  m y  v i e w  t h e s e  s t a t e m e n t s  o f  lea rned  J u d g e s  w h o  h a v e
had occasion to  grapple w i t h  the  problem o f  const i tut ional
interpretation capture the spir i t  of the document they had to
interpret, a n d  1  f i n d  t h e m  appos i te  i n  cons ider ing  t h e
prov is ions o f  t h e  B o t s w a n a  C o n s t i t u t i o n  w h i c h  w e  a r e  n o w
asked t o  c o n s t r u e  T h e  lessons  t h e y  teach  u s  a r e  t h a t  t h e
very na tu re  o f  the const i tu t ion requires t h a t  a  broad a n d
generous approach b e  adopted i n  t he  interpretat ion o f  i ts
provisions, t h a t  a l l  t he  relevant provis ions bear ing on  t h e
subject for interpretation be considered together as a whole
in order  to  effect the objective o f  the const i tut ion;  and  tha t
where rights and freedoms are conferred on persons by the
constitution, derogations f rom such r ights  a n d  freedoms
should be narrowly or strictly construed."
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31. I  w i l l  n o w  app ly  the above principles to  the  quest ion before cour t

which i s  w h e t h e r  re fusa l  t o  r eg i s te r  LEGABI130 v io la tes  t h e

applicants' r ight in terms of Section 3 of the Constitution.

32, S e c t i o n  3 o f  the Consti tut ion reproduced above refers to al l  "persons

in Botswana" and  since members o f  LEGABIBO are also 'persons"

albeit w i th  different sexual orientation, i t  is di ff icult  to  imagine that

they are no t  included in the phrase 'al l  persons a s  contained in  the

above provision. I f  the f ramers o f  the const i tu t ion in tended tha t

they should  be excluded f rom the enjoyment o f  those fundamental

rights and  freedoms I  am certain t ha t  they would have done so in

clear terms.  Consequen t l y,  t o  ho ld  t h a t  gay people a re  excluded

from t h e  e n j o y m e n t  o f  t h e  f undamen ta l  r i g h t s  a n d  f reedoms

conferred o n  ' a l l  persons'  wou ld  amoun t  t o  cu t t ing  down o n  the

scope o f  such r i gh t s  by  reading in to  t h e  above provis ion impl ic i t

restrictions c o n t r a r y  t o  a c c e p t e d  c a n n o n s  o f  cons t i t u t i ona l

interpretation.

33 I t  m u s t  b e  understood a s  I  have  postu la ted ear l ier,  t h a t  be ing

homosexual i s  n o t  a  crime i n  Botswana nei ther  is  being bisexual.

As I said there is a distinction between lobbying for legal reforms or

legislative changes to decriminalize an act and actually engaging in

such an  act .  C o n d u c t i n g  a  lobby, (sometimes called advocacy) for

legislative re forms to  decriminalize homosexuali ty i s  lawfu l  unless

16



perhaps carried ou t  by violent or unlawful  means whereas engaging

in the prohibited act is unlawful.

34. Advocacy  o r  l obby ing  i s  protected b y  t h e  r i g h t  t o  f reedom o f

expression as well as freedom of association, i t  goes wi thout  saying

that  deny ing  people whose sexua l  or ientat ion i s  n o t  a  c r ime i n

Botswana the r ight to register a society for the purposes of  lawfully

carrying o u t  advocacy f o r  i n t e r  a l i a ,  decriminalization o f

homosexuality i s  a  clear v io lat ion o f  the i r  const i tu t ional  r i gh t  t o

freedom o f  expression, assembly and association contrary to Section

3 of the Constitut ion.

35. Sections 12 and 13 of the Constitution are intercontexual with, and

seem to amplify the fundamental rights protected by Section 3 of the

same constitution. I t  is therefore no t  surprising tha t  the rights

protected b y  these provisions seems to  b e  interrelated such  t h a t

violation o f  r ights protected by  any o f  thorn wi l l  i p&I  facto impinge

on the r ights protected by Section 3.

36. F o r  example, Section 12(1) provides that:-

"Except w i t h  h i s  o r  h e r  own  consent,  n o  person sha l t  be
hindered i n  t h e  en joymen t  o f  h i s  o r  h e r  f r eedom o f
expression, t h a t  i s  to say, freedom to  ho ld  opin ion w i thou t
interference, freedom t o  receive ideas  a n d  informat ion
without interference, freedom t o  communicate ideas and
information without interference (whether communication to
be the public generally or to any person or class of persons)
and f r e e d o m  f r o m  in ter ference - w i t h  h i s  o r  h e r  o w n
correspondence."
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37. T h e r e  are o f  course l imi tat ions placed on these r ights in  part icular

subsection 2(a) o f  the same section which provides as follows:-

4Nothing contained in  or done under the author i ty  of any law
shall be held to  be inconsistence wi th  or  i n  contravention of
this section t o  the  extend t h a t  the  law i n  quest ion makes
provision — t h a t  i s  reasonably required i n  t h e  in terest  o f
defence, publ ic safety, publ ic moral i ty or public health."

38_ I t  is  noteworthy tha t  the Director's letter dated 18th January  2012

refusing to  register the organization suggested two reasons for  his

refusal. T h e  Ers t  was  t h a t  t h e  const i tu t ion does n o t  recognize

homosexuals" and the  second one was based on  Section 7(2)(a) o f

the Societies Ac t ,  wh i ch  a l lows  h i m  t o  d o  s o  where a n y  o f  " the

objects o f  the Societies i s  (sic) o r  l ikely to  be for  any  unlawful

purpose or any purpose prejudicial to, or incompatible with peace,

welfare and good order in Botswana!'

39. I  have already reproduced the objectives of  the organization. N o n e

of  these was  cited as  being un lawfu l  o r  incompat ible w i t h  peace,

welfare o r  good order  i n  Botswana, I  have already discussed the

main obiectives o f  the organizat ion which  i s  in ter  a l la  to advocate

and lobby for legal reforms to decriminalize same sex relationship.

40. T h e r e  i s  no th ing  i n  m y  op in ion  t o  suggest t h a t  i t  i s  immora l  o r

unlawful  to  persuade those in  power to change certain laws as long

as t h a t  i s  done l a w f u l l y  a n d  peacefu l ly.  I f  the change  advocated  fo r

is i n  t h e  v iews o f  the  lawmakers ,  l i ke l y  t o  lead  t o  o r  promote
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unlawfulness o r  any  other undesirable s i tuat ion o r  consequences,

they a re  perfectly ent i t led t o  refuse t o  accede t o  s u c h  suggested

changes. T o  refuse the applicants the opportunity to come together

and reg is te r  a n  organi2at ion t o  c a r r y  o u t  peaceful  a n d  l a w f u l

advocacy fo r  legal reforms i n  m y  v iew clearly violates the i r  r ights

under the above provision_

41. Sec t i on  1 3  prov ides f o r  protect ion o f  freedom o f  assembly a n d

association. I  have earlier pointed ou t  that  the said section as well

as Sec t ion  1 2  w e r e  intercontexual  w i t h ,  a n d  appear  t o  b e  a r t

amplif ication o f  t he  r i gh t s  protected b y  Section 3  o f  t h e  same

Constitution. T h i s  sec t ion  l i kewise  pe rm i t s  l im i ta t i ons  o n  t h e

freedom of  assembly and association under subsection 2(a) which is

framed o n  the  same terms as those i n  Section 12(21 as  discussed

above. I t  goes wi thout  saving t ha t  for  the same reasons as those

discussed earlier refusal to  register the organization constituted a

violation of the applicant's freedom of assembly and association.

42. I  d o  no t  consider i t  necessary i n  the  l ight  o f  these conclusions to

consider whether the refusal to register violated Section 7 and 15 of

the Botswana Consti tut ion bu t  would rather  straight away address

my mind to the respondent's case.

THE RESPONDENT'S POSITION

43, T h e  respondent 's  opposi t ion t o  t h i s  appl icat ion i s  t w o  pronged.

Firstly i t  w a s  submi t ted  t h a t  t h i s  appl icat ion i s  n o t  a  rev iew
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application and even i f  it can be held to be or a review application i t

fundamental ly fa l ls  shor t  o f  the requirements o f  Order 61  o f  the

Rules of  this court  and i t  is liable to be s t ruck ou t  or dismissed for

such an irregularity. Secondly,  in  the event that the court finds that

i t  i s  n o t  a  misconceived rev iew appl icat ion b u t  a  substant ive

application f o r  const i tu t ional  redress u n d e r  Sect ion 18(1) o f  the

Constitution, such an application too must fail.

44. T h e  reason  f o r  t h a t  w a s  t h a t  i n  re jec t ing  t h e  app l ica t ion  f o r

registration, the Director relied on and was guided by Section 7(2)(a)

of the Societies Act, I n  dismissing the appeal the Minister was

likewise guided b y  t h e  above provisions. L o o k i n g  a t  the  a ims o f

LEGABIBO, the refusal was justified on the basis that the applicants

were a l l ,  except  f o r  appl icants 1  a n d  15 ,  persons o f  homosexual

orientation. T h e y  were therefore persons inclined towards the

commission of  the offences listed under Section 164 and 167 o f  the

Penal Code,

15. T h e  applicants on the  othcr  hand, submi t ted tha t  the i r  application

was brought i n  terms o f  Section 18(1) o f  the Constitution which

provides that -

"Subiect to the provisions of  subsection (5) o f  this section, i f
any person alleges that  any of  the provisions of Section 3 to
16(inclusive) o f  th is  Const i tut ion h a s  been, i s  being, o r  i s
likely t o  b e  contravened i n  re la t ion t o  h i m  o r  he r,  t hen ,
without prejudice t o  a n y  o ther  act ion w i t h  respect t o  t h e
same mat ter  which h i s  lawful ly  available, t h a t  person m a y
apply to the High Court for redress."
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46, L e a r n e d  Counsel Mr.  Marumo (may his soul  rest  i n  peace) for  the

respondent extensively reviewed the law governing applications for

review a n d  came t o  t h e  conclusion t h a t  t h i s  w a s  n o t  a  review

application a n d  i f  i t  w a s  f o u n d  t h a t  i t  w a s ,  t h e n  i t  w a s

fundamental ly flawed and was liable to be dismissed or struck out.

47. T h e  gist o f  the argument for the respondent as I understand i t  was

that  the decision complained o f  was tha t  o f  the Minister  o f  Labour

and Home Affairs,  who  was  no t  joined' as a  par ty,  h a d  n o t  been

served w i th  the application as he was not a party to the proceedings

and had not  been called upon in terms of the Rules of this court, to

dispatch t h e  record  o f  t he  proceedings o r  g ive reasons f o r  h i s

decision.

48, Rev iew  appl icat ions are governed b y  Order 61 o f  the Rules o f  this

court which provides as follows:-

'Except where otherwise any law provides, al l  proceedings to
bring u n d e r  rev iew t h e  dec is ion  o r  proceedings o f  a n y
magistrates c o u r t  a n d  o f  a n y  t r i buna l ,  b o a r d  o r  o ff ice
performing j u d i c i a l ,  q u a s i  j u d i c i a l ,  o r  a d m i n i s t r a t i v e
functions, sha l l  be by  way o f  notice o f  ITIOtiOn directed and
delivered b y  the part ies seeking to review such decisions or
proceedings to the judic ial  officer, o r  chairman o f  the court,
t r ibunal  or board, or  to the officer as the case may be and to
all other parties affected -

a) c a l l i n g  u p o n  s u c h  persons  t o  s h o w  cause  w h y  s u c h
decision o r  proceedings s h o u l d  n o t  b e  rev iewed a n d
corrected or set aside; and,

b) c a l l i n g  upon  the judic ia l  officer, cha i rman o r  officer, a s
the case may be, to  dispatch wi th in 14 court  days of the
receipt of the notice of motion to the Registrar, either -
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49. T h e  provisions o f  this Order are quite clear on the procedure the

applicant i n  a  review proceedings ough t  t o  to l low. I t  was  n o t

followed i n  the ins tant  case. T h e  argument by learned counsel is

therefore

the reco rd  o f  s u c h  proceedings s o u g h t  t o  b e
corrected or  set aside, together wi th  such reasons
as he  i s  by  law required o r  he desires to  give o r
make; or

(ii) w h e r e  n o  reco rd  o f  t h e  proceedings w a s  k e p t
available, a  wr i t ten explanation for the lack o f  the
record together wi th  such reasons as he i s  by- law
required o r  h e  desires t o  g ive o r  make;  a n d  t o
notify the applicant that he had done so,"

correct. A p p l i c a n t s  c o u n s e l  a s  I  po in ted  o u t  ear l ier

conceded t h i s  p o i n t  a n d  subm i t t ed  t h a t  t h e  app l i ca t ion  w a s

brought i n  terms o f  Section 18  o f  the Const i tut ion and no t  Order

61 of  the Rules.

SO_ T h e  problem wi th  th is  application is that  i t  failed to state the Rule

under which the application is brought. contrary to Order 12 of  the

Rules of  this court. T h e  said Order is peremptory in respect of this

requirement a n d  i t  i s  imperative t h a t  lawyers pract is ing i n  t h i s

jur isdict ion should strictly comply or r isk having their applications

dismissed •

But where, a s  in  the  instant  case, a  group o f  citizens allege t ha t

their const i tu t ional  r igh ts  a re  be ing violated, t h a t  a lone shou ld

trigger alarm bells in the mind of the court and motivate i t  to move
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mountains t o  ensure t h a t  t he  t ru th fu lness  o r  otherwise o f  t h i s

serious a l legat ion  i s  investigated. I t  i s  i n  t h i s  con tex t  t h a t

notwithstanding th is  procedural shortcoming, I  r j 1  ra the r  er r  i n

favour o f  substantive Justice rather than technical correctness and

hold tha t  th is is  an application properly brought under Section I S

of the Const i tu t ion  o f  th is country.  I n  case I  am  wrong, I  take

refuge unde r  Order  5 Rule 2(1) o f  the Rules o f  th is  Cour t  which

provides that  —

2. M  N o  proceedings shall  be void or  be rendered void or
wholly set aside under  rule I ,  o r  otherwise b y  reason only
of the fact that  the proceedings were begun by means other
than those  requ i red  i n  t h e  case  o f  t h e  proceedings i n
question by any provision of these Rules."

That b e i n g  t h e  case,  t h i s  c o u r t  i s  en t i t l ed  t o  cons ide r  t h e

application o n  i t s  mer i t s  a n d  determine whe ther  t he re  i s  a n y

substance to it.

52. I  w i l l  n o w  dea l  w i t h  t h e  a rgument  t h a t  t h e  refusal  t o  register

LEGAGI80 was  based o n  t he  understanding tha t  t he  applicants

were persons enti t led to  commi t  offences under  Section 164  and

167 o f  the Penal Code T h e s e  offences are unnatura l  offences and

indecent practices between persons respectively. T h i s  argument is

not susta inable  because i t  presupposes t h a t  people shou ld  b e

punished for what  they are capable of doing and not  for what they

have actua l ly  done. Exper ience  shows tha t  people are capable of

committ ing m u r d e r ,  s tea l i ng ,  r o b b e r y  e t c  b u t  i t  w o u l d  b e
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inconceivable t o  give such  people advance pun ishment  fo r  wha t

they are capable of doing.

53. I n  any  case the presumption tha t  because they are homosexuals,

the app l i can ts  a r e  person inc l i ned  t o  commi t  offences offends

against a  w e l l - k n o w n  c o n s t i t u t i o n a l  d i s p e n s a t i o n  i n  a n y

democratic c o u n t r y  t h a t  peop le  a r e  p resumed  i n n o c e n t  u n t i l

proven guilty.

54. I t  was fur ther argued that  -

' t he  lawfulness or otherwise of  homosexual, gay, lesbian or
bisexual practices has been the subject of full and extensive
examination by the Court  o f  Appeal in the case o f  KANANE
v THE STATE (20031 2 BLR 67."

The C o u r t  o f  Appeal  i n  t h a t  case w a s  cal led u p o n  t o  declare

provisions of the Penal Code criminal izing homosexual practices to

be in  violat ion o f  Section 3  and other sections of  the Consti tut ion

of Botswana. T h e  Court  rejected th i s  proposition. T h i s  case was

used a s  a n  a u t h o r i t y  t o  s u p p o r t  t h e  re fusa l  t o  reg is te r  t h e

LEGABISO and tha t  because o f  the doctr ine o f  stare decisis, th is

court should follow the above decision

55. T h e  doctr ine o f  stare d e c i i s  is f u l l y  b ind ing on  th i s  cour t  and  I

would never dare show any tendency to disrespect or undermine i t

However there i s  a  world o f  difference as far as the issues before

this cour t  are and the issues in HANANE's ease (supra) were, T h e
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Court o f  Appeal i n  t h a t  case had  t o  determine whether  t h e  law

criminalizing homosexual practices was unconst i tut ional.  I n  the

instant  case, the issue is whether i t  was unconsti tut ional to refuse

to register a society of people of homosexual orientation etc. to inter

alia advocate for  decriminali2ation o f  homosexual practices. I t  is

c lear ly  n o t  a  c r ime  to  be a  homosexua l  a n d  n e i t h e r  i s  i t  a  c r ime  to

advocate for legislative reforms. Advocacy for legislation reforms is

not p e r  se  a  cr ime i n  t h i s  count ry.  T h a t  case i s  therefore n o t

applicable and can be distinguished from the present case

56. F r o m  t h e  respondent 's a rgumen t  i t .  i s  c lea r  t h a t  t h e  D i rec to r

misconceived t he  a ims o r  objectives o f  the LEGAGIBO. H e  was

operating from the mistaken belief that the applicants intended to

register LEGABIBO fo r  the  purposes o f  engaging i n  homosexual

practice wh ich  is  a  crime. U n f o r t u n a t e l y  t ha t  was no t  the case.

The objectives o f  LEGABIBO was  to  d o  var ious th ings  inc lud ing

advocacy f o r  legis lat ive r e f o r m s  t o  decr imina l ize  homosexua l

practices and same sex relationships.

CONCLUSION

57. I n  a  democrat ic  society s u c h  a s  o u r s  f reedom o f  association,

assembly and expression are impor tant  values du l y  protected b y

our Constitution. T h e  enjoyment of such rights can only be limited

where such limitation is reasonably justifiable in a democracy,



freedom o f  expression, f reedom o f  association a n d  f reedom o f

58. T h e  objects o f  LEGAGIBO as reflected in  the societies const i tut ion

are all  ex  facie lawful, T h e y  include carrying out polit ical lobbying

for equal  r igh ts  and  decriminalization o f  same sex relationships.

Lobbying for legislative reforms is not per se a crime. I t  is also not

a crime to be a homosexual.

59. R e f u s a l  to register LEGABIBO was not reasonably justif iable under

the Cons t i tu t ion  o f  Botswana n o r  u n d e r  Sect ion 7(2)(a) o f  the

Societies A c t  (CAP 18:01). I t  violated t h e  appl icants '  r i gh ts  t o

assembly, a s  enshr ined u n d e r  Sect ions 3 .  1 2  a n d  1 3  o f  t h e

Consti tut ion of Botswana.

60. T h e  application is therefore granted in terms of paragraph a, b,c,e,f

and a of the notice of motion.

61. C o n s e q u e n t l y,  I order as follows:-

ORDER

a) T h e  decision o f  the Minister  o f  Labour and Home Affa i rs to
refuse the registration of  LEGABIBO is hereby declared to be

in contravent ion o f  Sections 3  o f  the  Const i tu t ion  o f  the
Republic o f  Botswana in  so  far  as the said decision denies

the applicants' equal protection of the law;

The decision o f  the Minister  o f  Labour and Home Affairs to

refuse the registration of LEGABMO is hereby declared to be
in contravent ion o f  Section 1 2  o f  the  Const i tu t ion  o f  the
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Republic o f  Botswana in so far  as the said decision has the
effect o f  hindering the applicants in the i r  enjoyment of  their
freedom of expression;

c) T h e  decision o f  the Minister o f  Labour and Home Affairs to
refuse the registration of LEGABIBO is hereby declared to be
in contravent ion o f  Section 1 3  o f  the  Const i tu t ion  o f  the
Republic o f  Botswana in so far as the said decision has the
effect o f  hindering the applicants in the i r  enjoyment of  their
freedom to assemble and associate;

d) T h e  decision o f  the Minister  o f  Labour and Home Affa i rs is
hereby set aside;

It i s  he reby  declared t h a t  t h e  appl icants  a r e  en t i t led  t o

assemble a n d  associate  u n d e r  t h e  n a m e  a n d  s t y l e  o f

Lesbians, Gays and Bisexuals of Botswana (LEGABIBOI;

It is  hereby declared tha t  the applicants are enti t led to have
the g r o u p  Lesbians,  G a y s  a n d  B i sexua l s  o f  Bo tswana

(LEGABIBO) registered as a society,

DELIVERED I N  OPEN COURT AT  GABORONE T H I S  14TH D AY  O F
NOVEMBER 2014.

T.T. RANNOWANE

(JUDGE)
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