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ACKERMANN J:

Introduction

[1] This matter concerns the confirmation of a deafion of constitutional

invalidity of -



(@) section 20A of the Sexual Offences Act, 1957;

(b)  the inclusion of sodomy as an item in Schedud# the Criminal
Procedure Act, 1977 (“Schedule 1 of the CPA”); and

(c) the inclusion of sodomy as an item in the saleetb the Security

Officers Act, 1987 (“the Security Officers Act Schde”);

made by Heher J in the Witwatersrand High Court &rMay 1998 These
declarations were made and referred to this Caurtcbnfirmation under section

172(2)(a) of the 1996 Constitutidn.

[2] The full order made by Heher J reads as foltows

“1. It is declared that the common-law offence ad@uoy is inconsistent with

the Constitution of the Republic of South Africea989

2. It is declared that the common-law offence ofmmission of an unnatural sexual act is
inconsistent with the Constitution of the Repubtit South Africa 1996 to the extent that it
criminalises acts committed by a man or between wigch, if committed by a woman or between

women or between a man and a woman, would not itatesan offence.

3. It is declared that section 20A of the Sexuffees Act, 1957 is inconsistent with the

Constitution and invalid.

! Reported adNational Coalition for Gay and Lesbian Equality afthers v Minister of Justice and

Others1998 (6) BCLR 726 (W).
2 The Constitution of the Republic of South Africa989 The new Rules of the Constitutional Court
were only promulgated on 29 May 1998 and the ptesdarral by the High Court took place accordinghe
procedure sanctioned by this Courfiarbhoo and Others v Getz NO and Anoth@87 (10) BCLR 1337 (CC);
1997 (4) SA 1095 (CC) at paras 1 to 6.
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4. It is declared that the inclusion of sodomywastem in Schedule 1 of the Criminal Procedure
Act, 1977 is inconsistent with the Constitution amehlid.

5. It is declared that the inclusion of sodomyaastem in the Schedule to the Security Officers
Act, 1987 is inconsistent with the Constitution amehlid.

6. The aforementioned orders, in so far as thelade provisions of Acts of Parliament invalid,
are referred to the Constitutional Court for camfition in terms of section 172(2)(a) of Act 108 of
1996.”

The learned judge correctly did not refer ordery &hd (2) to this Court for
confirmation because section 172(2j(af the 1996 Constitution neither requires
confirmation by the Constitutional Court of ordew§ constitutional invalidity of

common law offences nor empowers a referral fohguopose.

[3] Orders (1) and (2) would ordinarily become fimdnen the period for instituting
appeal proceedings against these orders to thee®epCourt of Appeal or this Court
lapsed and no such appeal proceedings had beeneraadby that time. | shall deal
later with the problems that can arise becaus€trestitution makes no provision for

an obligatory referral in such cases.

Which provides as follows:
“The Supreme Court of Appeal, a High Court or artai similar status
may make an order concerning the constitutionalditgl of an Act of
Parliament, a provincial Act or any conduct of Bresident, but an order of
constitutional invalidity has no force unless it onfirmed by the
Constitutional Court.”



[4] The first applicant is the National CoalitioorfGay and Lesbian Equality, a
voluntary association of gay, lesbian, bisexual &mashsgendered people in South
Africa and of 70 organisations and associationsaggnting gay, lesbian, bisexual and
transgendered people in South Africa. The secqudicant is the South African
Human Rights Commission which functions under sectil84 of the 1996
Constitution? The three respondents are the Minister of JugtieeMinister of Safety

and Security, and the Attorney-General of the Wiessrand. Initially the applicants
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sought the following relief in the High Court:

“(a)

(b)

(c)

(d)

an order declaring that the common-law offeatsodomy is inconsistent

with the Constitution of the Republic of South Al 1996 (Act 108 of
1996) (“the Constitution”) and invalid;

an order invalidating any conviction for thefavfce of sodomy if that
conviction related to conduct committed after 27iAp994 and either an
appeal from, or review of the relevant judgmentpemnding or the time for

noting an appeal from that judgment has not yeiregp

an order declaring that the common-law offeredecommission of an
unnatural sexual act between men is inconsistettt thie Constitution and

invalid;

an order invalidating any conviction for thefesfce of commission of an
unnatural sexual act between men if that convictielated to conduct

committed after 27 April 1994 and either an apgeain, or review of the

4 The Human Rights Commission was established uneletios 115 of the interim Constitution (the
Constitution of the Republic of South Africa, 1998)d continues to function as such by virtue ahi20 of

Schedule 6 to the 1996 Constitution.



(€)

(f)

(9)

(h)

(i)

(),

(k)

()
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relevant judgment, is pending or the time for ngten appeal from that

judgment has not yet expired;

an order declaring that section 20A of the &efffences Act, 1957 (Act 23
of 1957) is inconsistent with the Constitution amehlid;

an order setting aside any conviction for tlifeiece of contravening section
20A of the Sexual Offences Act 1957 (Act 23 of 195¥ that conviction
related to conduct committed after 27 April 1994 @ither an appeal from,
or review of the relevant judgment is pending oe time for noting an

appeal from that judgment has not yet expired;

an order declaring the inclusion of sodomy astem in Schedule 1 of the
Criminal Procedure Act, 1977 (Act 51 of 1977) ixansistent with the

Constitution and invalid;

an order invalidating any act performed aftérApril 1994 under authority
of the inclusion of sodomy as an item in Schedul®fithe Criminal
Procedure Act (Act 51 of 1977);

an order declaring that the inclusion of sodaasyan item in the Schedule to
the Security Officers Act, 1987 (Act 92 of 1987)imconsistent with the

Constitution and invalid;

an order invalidating any act performed aft&rApril 1994 under authority
of the inclusion of sodomy as an item in the Schedo the Security
Officers Act (Act 92 of 1987);

an order granting the Applicants further andiibernative relief;

only if this application should be opposed,ader directing the Respondent

or Respondents so opposing to pay the First Appifis@osts.”
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[5] The second and third respondents at no stagesaul the application. The first
respondent initially opposed the application oryvenited grounds. When, however,
the applicants withdrew their prayers (h) and ke, before the hearing in the High
Court commenced, the first respondent withdrew sapgiosition and consequently no
order for costs was sought by the applicants. Aater stage of the High Court
proceedings, the applicants abandoned the reliefrgoin prayers (b) and (d).
Without abandoning the relief sought in prayer ifig applicants did not pursue such
relief in the High Court because they were of th@wthat only the Constitutional
Court had jurisdiction to grant relief having thengralised effect of this prayer.
These matters are alluded to because of the difésiarising from the orders sought

from this Court, which will be dealt with later this judgment.

[6] The second and third respondents were not septed at the hearing before
this Court, despite being invited to do so in tireaions of the President under rule
15(5) of the Constitutional Court RulesOn behalf of the first respondent, the State
Attorney intimated that the first respondent abidydthe orders made in the High
Court, that no written argument would be lodgedhis behalf as requested in the
President’s directions and that he would be remteseat the hearing “to assist the
court in the event the court puts any questionsidaepresentative.” At the hearing

the first respondent was represented by Ms Masenifite Centre for Applied Legal

5 Above n 2.
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Studies was admitted as amicus curiae under rutzl§ed heads of argument and was

allowed to present oral argument before the Court.

[7] The CPA and various other statutes contain igfomns linked to certain
offences which are not expressly identified in hsymrovisions, but are merely
described as offences listed in Schedule 1 of #BA.CThe effect of the inclusion of

the offence of sodomy in Schedule 1 is, amongdrdthings, the following:

0] Section 37(1)(a)(iv) of the CPA empowers anyigm official to take
fingerprints, palm-prints or footprints of any pemson whom a

summons has been served in respect of the offdrsmlomy;

(i)  Section 40(1)(b) of the CPA allows a peacdadf to arrest any person
with or without a valid warrant, if the officer re@nably suspects that

that person has committed sodomy;

(i)  Section 42(1)(a) of the CPA allows a privagerson to arrest any person

with or without a valid warrant if the private persreasonably suspects

the individual has committed sodomy;

(iv) Section 49(2) of the CPA allows a person aut®eal to arrest an



(v)

(vi)

(vii)
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individual suspected of having committed sodomxitiothe suspect if,
upon attempting to arrest the suspect, such petaonot arrest the
suspect, or the suspect flees, and there is na ethg to arrest the

suspect or to prevent him from fleeing;

Sections 60(4)(a), 60(5)(e) and 60(5)(g) of A provide that ball
may be refused to an accused who is likely to cdansoilomy and, in
determining whether that will happen, the Court reslye into account
that the accused has a disposition to do so opfresgously committed

sodomy while released on bail;

Section 185A(1) of the CPA provides for theofaction of witnesses
who have given or who are likely to give materiaidence with

reference to the offence of sodomy;

Section 3(1)(b) of the Interception and Manrihg Prohibition Act, 127
of 1992 (read with the definition of “serious oftexi under section 1 of
that Act), allows the state to intercept postalicke$ and private

communications necessary for investigating sodomy;

(viii) Section 13(8) of the South African Policerfiee Act, 68 of 1995 gives
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wide powers to members of the South African Pole&svice to erect
roadblocks in the prevention, detection and ingesion of the offence

of sodomy;

(ix)  Section 1(8) and (9) of the Special Pensiorg A9 of 1996 disqualifies
persons convicted of the offence of sodomy fromeirgog or

continuing to receive a pension in terms of secliari that Act;

(x)  Section 2(1)(c) of the Special Pensions Actluges a surviving spouse
or surviving dependent from receiving a survivirgpdndant’'s pension

if the pensioner has been convicted of the offeric®domy.

[8] In terms of the Security Officers Act certaiagative consequences follow if a
person is found guilty of certain offences or comsmiertain acts listed in the
Schedule to such Act. The offence of sodomy tedisn such schedule. The effect of
the inclusion of the offence of sodomy in the Se#guDfficers Act Schedule is the

following:

0] Under section 12(1)(b) of the Security Officérst any person convicted

of sodomy is prohibited from registering as a siguwificer.
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(i)  Under section 15(1)(a)(i) the registration afsecurity officer who is

found guilty of sodomy may be withdrawn.

(i)  Under section 20(1)(b) a security officer wikcommits sodomy may be

found guilty of improper conduct.

[9] Although the constitutionality of the commonwaoffence of sodomy is not
directly before us, a finding of constitutional alwmity is an indispensable and
unavoidable step in concluding that the provisiaisrred to in paragraphs (4) and (5)
of the order are constitutionally invalid. In thisdirect sense the correctness or
otherwise of the High Court’s finding regarding thigence of sodomy is before this

Court and has to be decided.

[10] Before dealing with the judgment in the Higloutt it is convenient to quote
the provisions of the two Constitutions dealinghntlthe guarantee of equality. Both
are relevant for issues to be dealt with laterctiBe 8 of the interim Constitutiohto

the extent presently relevant, provided:

“(1) Every person shall have the right to equality beftre law and to equal

protection of the law.

(2) No person shall be unfairly discriminated agsiulirectly or indirectly, and,

6 The Constitution of the Republic of South Afric9B.
10
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(4)
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without derogating from the generality of this pden, on one or more of
the following grounds in particular: race, gendexx, ethnic or social origin,
colour, sexual orientation, age, disability, redigi conscience, belief, culture

or language.

(@) This section shall not preclude measuresgded to achieve the
adequate protection and advancement of personsrapg or
categories of persons disadvantaged by unfair iciggation, in
order to enable their full and equal enjoyment bfreghts and

freedoms.

(b)

Prima facie proof of discrimination on any of the grounds sped in
subsection (2) shall be presumed to be sufficiembofp of unfair
discrimination as contemplated in that subsectiontil the contrary is

established.”

Section 9 of the 1996 Constitution stipulates:

“(1)

(2)

(3)

Everyone is equal before the law and has tgbktrto equal protection and

benefit of the law.

Equality includes the full and equal enjoymentall rights and freedoms.
To promote the achievement of equality, legislatared other measures
designed to protect or advance persons, or cag=godf persons,

disadvantaged by unfair discrimination may be taken

The state may not unfairly discriminate dirgat indirectly against anyone
on one or more grounds, including race, gender, pexgnancy, marital
status, ethnic or social origin, colour, sexualentation, age, disability,

religion, conscience, belief, culture, language laintth.

11
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(4) No person may unfairly discriminate directlyindirectly against anyone on
one or more grounds in terms of subsection (3)tioNal legislation must be

enacted to prevent or prohibit unfair discriminatio

(5) Discrimination on one or more of the groundsted in subsection (3) is

unfair unless it is established that the discrirtiarais fair”

The High Court Judgment

[11][ Heher J, in the High Court, based his judgteéeclaring the common law
crime of sodomy to be inconsistent with the 199é€Eitution exclusively on the
breach of the right to equality. So too did Farld(Ngcobo J concurring) Bv K’ a
case heavily relied on by Heher J in coming todbeclusion that the common law
crime of sodomy ceased to exist after the coming ieffect of the interim
Constitutiorf. Before the new constitutional order came interafion in our country,
the common law offence of sodomy differentiateduastn gays and heterosexuals and
between gays and lesbians. It criminally proscrfibedomy between men and men,
even in private between consenting adults, bubeboieen men and women; nor did
it proscribe intimate sexual acts in private beveensenting adult women. As far as
there being any rational connection between suéfferdntiation and a legitimate

government purposeteher J simply held that:

! 1997 (9) BCLR 1283 (C); 1997 (4) SA 469 (C).
8 Above n 1 at 750G.
o As to which sedHarksen v Lane NO and Othet897 (11) BCLR 1489 (CC); 1998 (1) SA 300 (CC)

para 53 (a) (quoted in paragraph 17 below) dealitly the equality analysis under the interim Canstbtn. As
is pointed out in para 18 below it is not in alsea obligatory to embark on the rational connectioalysis.

12



ACKERMANN J

“. . . respondents have not suggested a reasorsisl foa the differentiation which

may further the aims of government and | am unsbtaink of any.’l0

Heher J pointed out that if the differentiation was one of the grounds listed in
section 9(3) of the 1996 Constitution (in the présease on the ground of “sexual
orientation”) it was presumed to be unfair (undect®n 9(5)). He immediately
proceeded to consider whether the offence of sodeasyjustified under section 36 of
the 1996 Constitution, without expressly considgrithe question whether,
notwithstanding the presumption under section 9(3)ad been established that the
discrimination was fair. He found (by necessarplination) that no such justification
existed and held that the crime in question cowtdwithstand constitutional scrutiny

in as much as “no rational basis for [its] retentio . can be offered?

[12] Heher J's approach to the common law offenteanmitting an unnatural
sexual act was different. Having found, underisac®(1) of the 1996 Constitution,
that there was no connection between the diffesaii involved in this offence and
any legitimate governmental purpose, he immediatalyed to the question of
justification. He concluded that there was noifigsition for maintaining the common

law crime of committing an unnatural sexual actlayjan or between men, if such act

10 Above n 1 at 746G.

1 Id at 750E.

13
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would not constitute an offence if committed by @aman, between women or between
a man and a woman; and made a declaration of itdistal inconsistency

accordingly.

[13] Section 20A of the Sexual Offences Act progi@es follows:

“(1) A male person who commits with another malespa at a party any act
which is calculated to stimulate sexual passioto@ive sexual gratification,
shall be guilty of an offence.

(2) For the purposes of subsection (1) 'a part@meeany occasion where more
than two persons are present.

3 The provisions of subsection (1) do not derededm the common law, any

other provision of this Act or a provision of anther law.”

The High Court found that these provisions mandeésa twofold differentiation.

First, differentiation on the grounds of “sex (gend because the provisions
criminalised only certain conduct by men; no adtan equivalent nature performed
by women or by men and women together are crinsedlunder the Act. Second, on
grounds of sexual orientation, because “the tapfiehe section is plainly men with
homosexual tendencies albeit that the wording islewienough to embrace
heterosexuals!? Neither basis for differentiation, the judgmembgqeeds, bears a
rational connection to any legitimate governmeiuatpose. As both are listed in
section 9(3) unfairness is presumed, and withousicering whether fairness had

been established, Heher J immediately proceedednsider whether the violation of

12 Id at 751G-H.

14
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section 9 could be justified under section'3ade found that it could ndf. Having
found the offence of sodomy to be constitutionatlyalid Heher J concluded, as an
inescapable consequence (and correctly so on tieaige), that the inclusion of
sodomy in Schedule 1 of the CPA and in the Secuitficers Act was likewise

constitutionally invalid.

The Constitutional Validity of the Common Law Oétenf Sodomy

[14] | shall for the moment deal only with sodomyieh takes place in private
between consenting males. The long history rejainthe ways in which the South
African criminal common law differentiated in iteeatment of gays as opposed to its
treatment of heterosexuals and lesbians, prior e passing of the interim
Constitution, has already been dealt with in astighree judgments of the High

Court?®®

The conclusions can be briefly stated. The aiéeof sodomy, prior to the
coming into force of the interim Constitution, wakefined as “unlawful and

intentional sexual intercourse per anum betweenamumales”, consent not depriving

13 Id at 7511-752B. In this passage reference is madgection 8 of the Constitution, which might be

thought to be a reference to the interim Constituti This is clearly a slip of the pen, for in tinemediately
succeeding paragraphs the learned judge proceemmsider the justification question under sec86nof the
1996 Constitution.

14 Id at 752B-753C.

15 Namely, inS v H1995 (1) SA 120 (C);S v Kabove n 7, in which a very helpful historical asis is
conducted, and in the High Court judgment in thespnt case.

15
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the act of unlawfulness, “and thus both parties miinthe crime™° Neither anal nor
oral sex in private between a consenting adult matka consenting adult female was
punishable by the criminal law. Nor was any sexaat, in private, between
consenting adult females so punishable.
The Infringement of the Equality Guarantee

The Equality Analysis.

[15] In what follows | will proceed on the assunaptithat the equality jurisprudence
and analysis developed by this Court in relation section 8 of the interim
Constitutiort” is applicable equally to section 9 of the 1996 <itution,
notwithstanding certain differences in the wordafighese provisions. It is relevant to
mention at this point that Mr Davis, who appearedthe amicus curiae, submitted
that a more substantive interpretation should kergto the provisions of section 9(1)
of the 1996 Constitution than this Court has gitethe provisions of section 8(1) of

the interim Constitution. Mr Davis did not suggésat the outcome of this referral

16 Burchell and MiltonPrinciples of Criminal Lawled (Juta Cape Town 1991) at 571 and 572. Snyman
Criminal Law 2ed (Butterworths, Durban 1989) at 378-9 is toghme effect. The qualification “prior to the
coming into force of the interim Constitution” isided because of the fact that certain academiensrtiave
argued that, notwithstanding the fact that sodamprivate between consenting adult males did notweias an
offence in the face of the interim Constitutioner are instances of sodomy, for example the aafstsale”
anal rape which occurs without the consent of tioéine or where the victim is incapable of givingnsent,
which survive as sodomy. See, for example, MiBmuth African Law of Criminal Law and Procedwa Il

3ed (Juta, Cape Town 1996) at 250 and Sny@raninal Law3ed (Butterworths, Durban 1995) at 341.

1 Namely inBrink v Kitshoff NO1996 (6) BCLR 752 (CC); 1996 (4) SA 197 (C@rinsloo v Van der
Linde and Anothefl997 (6) BCLR 759 (CC); 1997 (3) SA 1012 (Cjresident of the Republic of South
Africa and Another v Hugd@997 (6) BCLR 708 (CC); 1997 (4) SA 1 (C(htarksen v Lane NO and Others
1997 (11) BCLR 1489 (CC); 1998 (1) SA 300 (CQ@arbi-Odam and Others v MEC for Education (North
West Province) and Anoth&B97 (12) BCLR 1655 (CC); 1998 (1) SA 745 (CChd retoria City Council v
Walker1998 (3) BCLR 257 (CC); 1998 (2) SA 363 (CC).

16
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should be other than supported by Mr Marcus. Higiment went to the reasoning

used to arrive at that result. | shall deal witbse submissions later in this judgment.

[16] Neither section 8 of the interim Constitutiotor section 9 of the 1996
Constitution envisages a passive or purely negatorecept of equality; quite the
contrary. InBrink v Kitshoff NQ O’'Regan J, with the concurrence of all the member

of the Court, stated:

“Section 8 was adopted then in the recognition thatrimination against people
who are members of disfavoured groups can leagtienqms of group disadvantage
and harm. Such discrimination is unfair: it beilehd entrenches inequality amongst
different groups in our society. The drafters il that it was necessary both to
proscribe such forms of discrimination and to pérpasitive steps to redress the
effects of such discrimination. The need to prilshch patterns of discrimination
and to remedy their results are the primary purpadesection 8 and, in particular,

subsections (2), (3) and (4 B

[17][ In Prinslod”® and inHarksert® a multi-stage enquiry was postulated as being
necessary when an attack of constitutional inviglidias based on section 8 of the

interim Constitution. IrHarksenthe approach was summarised as follows:

“At the cost of repetition, it may be as well tdtdate the stages of enquiry which

become necessary where an attack is made on aioroim reliance on section 8 of

18 Above n 17 at para 42.

19 Above n 17 at paras 22-41.

20 Above n 17.

17
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the interim Constitution. They are:

(a) Does the provision differentiate between peapleategories of people? If
so, does the differentiation bear a rational cotioecto a legitimate
government purpose? If it does not then therevi®lation of section 8(1).
Even if it does bear a rational connection, it mighvertheless amount to

discrimination.

(b) Does the differentiation amount to unfair disgnation? This requires a

two stage analysis:

) Firstly, does the differentiation amount to sdrimination’?
If it is on a specified ground, then discriminatiail have
been established. If it is not on a specified gdhuthen
whether or not there is discrimination will dependon
whether, objectively, the ground is based on aftteb and
characteristics which have the potential to impte
fundamental human dignity of persons as human besngo

affect them adversely in a comparably serious manne

(i) If the differentiation amounts to ‘discriminat’, does it
amount to ‘unfair discrimination’? If it has beéwund to
have been on a specified ground, then unfairnefisbei
presumed. If on an unspecified ground, unfairmghave
to be established by the complainant. The tesinédirness
focuses primarily on the impact of the discrimioation the

complainant and others in his or her situation.

If, at the end of this stage of the enquiry, thifedentiation is found

not to be unfair, then there will be no violatidnsection 8(2).

(© If the discrimination is found to be unfair tha determination will

have to be made as to whether the provision caudigied under

18
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the limitations clause (section 33 of the interimm@titution)."21

[18] This does not mean, however, that in all célsesational connection inquiry of
stage (a) must inevitably precede stage (b). Téges(a) rational connection inquiry
would be clearly unnecessary in a case in whiocbuatdolds that the discrimination is
unfair and unjustifiable. | proceed with the emguas to whether the differentiation
on the ground of sexual orientation constitutesaurdiscrimination. Being a ground
listed in section 9(3) it is presumed, in termssettion 9(5), that the differentiation
constitutes unfair discrimination “unless it is asished that the discrimination is
fair.” Although nobody in this case contended ttie discrimination was fair, the
Court must still be satisfied, on a consideratibalbthe circumstances, that fairness

has not been established.

[19] Although, in the final analysis, it is the it of the discrimination on the
complainant or the members of the affected growgi th the determining factor
regarding the unfairness of the discrimination, dperoach to be adopted, as appears
from the decision of this Court ikarksen is comprehensive and nuanced. In
Harksen after referring to the emphasis placed on theachpf the discrimination in

his judgment irHugo, Goldstone J went on to say:

“The nature of the unfairness contemplated by thevipions of section 8 was

21 Id at para 53.

19
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considered in paragraphs 41 and 43 of the majpridlgment in théHugo case.

In paragraph 41 dignity was referred to as an uyider consideration in the

determination of unfairness. The prohibition offain discrimination in the

Constitution provides a bulwark against invasiorsclv impair human dignity or

which affect people adversely in a comparably serimanner.

In order to determine whether the discriminatoryovion has impacted on

complainants unfairly, various factors must be ader®d. These would include:

(@)

(b)

(c)

the position of the complainants in society amether they have suffered in
the past from patterns of disadvantage, whethedigwimination in the case

under consideration is on a specified ground oy not

the nature of the provision or power and theppse sought to be achieved
by it. If its purpose is manifestly not directed, the first instance, at
impairing the complainants in the manner indicaabdve, but is aimed at
achieving a worthy and important societal goal,hsas, for example, the
furthering of equality for all, this purpose magp&nding on the facts of the
particular case, have a significant bearing on thesstion whether
complainants have in fact suffered the impairmarmjuestion. IrHugo, for
example, the purpose of the Presidential Act walsetwefit three groups of
prisoners, namely, disabled prisoners, young peapte mothers of young
children, as an act of mercy. The fact that asthgroups were regarded as
being particularly vulnerable in our society, ardhttin the case of the
disabled and the young mothers, they belonged ¢opg who had been
victims of discrimination in the past, weighed witte Court in concluding

that the discrimination was not unfair;

with due regard to (a) and (b) above, and atigrorelevant factors, the
extent to which the discrimination has affected thghts or interests of
complainants and whether it has led to an impaitmértheir fundamental

human dignity or constitutes an impairment of a pamably serious nature.

20
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These factors, assessed objectively, will assigfiving ‘precision and elaboration’
to the constitutional test of unfairness. Theyndb constitute a closed list. Others
may emerge as our equality jurisprudence contitmegvelop. In any event it is the
cumulative effect of these factors that must beremad and in respect of which a
determination must be made as to whether the digwation is unfair.*? (Footnotes

omitted).

The Impact of the Discrimination Resulting from @m@minalisation of Sodomy on the

Members of the Group(s) Affected

[20] In what follows | rely heavily on an influeati article written by Prof Edwin
Camerorf> According to theShorter Oxford English Dictionar§orientation” means
“[a] person’s (esp. political or psychological) itaitle or adjustment in relation to
circumstances, ideas, etc; determination of omestal or emotional position.” As to

“sexualorientation”, | adopt the following definition ptarward by Cameron:

. sexual orientation is defined by referenoeetotic attraction: in the case of
heterosexuals, to members of the opposite sexhercase of gays and lesbians, to
members of the same sex. Potentially a homosexughy or lesbian person can

therefore be anyone who is erotically attracteghémbers of his or her own seX.”

22 Id at paras 50 and 51.

2 Edwin Cameron “Sexual Orientation and the Constitut A Test Case for Human Rights” (1993) 110
SALJ450. The article is a revised version of an inaallecture delivered by the author on 27 Octol8921on
the acceptance by him of ad hominenprofessorship in law at the University of the Witersrand. Despite
the fact that it was conceived some 18 months pgddhe adoption of the interim Constitution, itspth and
lucidity of analysis is just as instructive in tmgesent era when sexual orientation has indeedeasthi
constitutional protection. | have followed Camésamse of the expressions “gay”, “lesbian” and “lum@xual”.

24 Id at 452.
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[21] The concept “sexual orientation” as used irctisea 9(3) of the 1996
Constitution must be given a generous interpratatibwhich it is linguistically and
textually fully capable of bearing. It applies atiy to the orientation of persons who
are bi-sexual, or transsexual and it also appbethe orientation of persons who
might on a single occasion only be erotically atied to a member of their own s&x.

[22] The desire for equality is not a hope for dienination of all differences.

“The experience of subordination - of personal sdibation, above all - lies behind

the vision of equality.z’6

To understand “the other” one must try, as farsasumanly possible, to place oneself

in the position of “the other”.

“It is easy to say that everyone who is just like'‘is entitled to equality. Everyone
finds it more difficult to say that those who auifferent’ from us in some way
should have the same equality rights that we en)égt so soon as we say any . . .
group is less deserving and unworthy of equal ptate and benefit of the law all
minorities and all of . . . society are demeandidis so deceptively simple and so

devastatingly injurious to say that those who aedicapped or of a different race,

» A similar wider meaning is supported by KentridgeGhaskalson and Othe@onstitutional Law of

South AfricaRevision Service 2 (199&) 14-26 where the learned author states:
“Culture, sexual orientation, gender and even sex m@ot necessarily
immutable. Rather than extending protection omlyirhmutable human
features, it should be recognized that certainagd®are so important to self-
definition that these too should be protected.”
Compare alsoSexual Orientation and the Laly the Editors of the Harvard Law Review,
1990 Harvard University Press at fn 1 at 1.

26 Michael WalzerSpheres of Justice: A Defence of Pluralism andaliyu(Basil Blackwell, Oxford

1983) at xiii.
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or religion, or colour or sexual orientation areslearvorthy.‘27

[23] The discriminatory prohibitions on sex betweasean reinforces already existing
societal prejudices and severely increases thetimegeffects of such prejudices on

their lives.

“Even when these provisions are not enforced, tedyce gay men . . . to what one
author has referred to as ‘unapprehended felomsis tentrenching stigma and
encouraging discrimination in employment and insageaand in judicial decisions

about custody and other matters bearing on orientat Footnotes omitted%ﬁ.3

The European Court of Human Rights has correatlyny view, recognised the often
serious psychological harm for gays which resultemf such discriminatory

provisions:

“[o]ne of the effects of criminal sanctions agaihetnosexual acts is to reinforce the
misapprehension and general prejudice of the pubid increase the anxiety and
guilt feelings of homosexuals leading, on occasidasdepression and the serious

consequences which can follow 29

21 Per Cory J, delivering part of the joint judgmehti®e Canadian Supreme Courtdniend v Albertalan

as yet unreported judgment of the Supreme Couttamiada, File No: 25285, delivered on 2 April 1988para
69.

28 Cameron above n 23 at 455.

29 Norris v Republic of Ireland1991) 13 EHRR 186 at 192 para 21 quoting with apgirthe finding of

an Irish judge.
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So has the Supreme Court of Canaddriend v Alberta®

“Perhaps most important is the psychological hafmciv may ensue from this state
of affairs. Fear of discrimination will logicalligad to concealment of true identity
and this must be harmful to personal confidencesatidesteem. Compounding that
effect is the implicit message conveyed by the wsioh, that gays and lesbians,
unlike other individuals, are not worthy of proieat This is clearly an example of a
distinction which demeans the individual and stthags and perpetrates [sic] the
view that gays and lesbians are less worthy ofegt@n as individuals in Canada’s
society. The potential harm to the dignity andcpered worth of gay and lesbian

individuals constitutes a particularly cruel forfndiscrimination.”

These observations were made in the context ofidis@ation on grounds of sexual
orientation in the employment field and would applgh even greater force to the

criminalisation of consensual sodomy in privateasstn adult males.

[24] But such provisions also impinge peripherattyother harmful ways on gay
men which go beyond the immediate impact on thgnity and self-esteem. Their

consequences -

“legitimate or encourage blackmail, police entraptmesiolence (‘queer-bashing’)
and peripheral discrimination, such as refusal adilities, accommodation and

opportunities.31

30 Above n 27 per Cory J at para 102.

31 Cameron above n 23 at 456 (footnote omitted).
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[25] The impact of discrimination on gays and lesisi is rendered more serious and
their vulnerability increased by the fact that tleg a political minority not able on
their own to use political power to secure favolgalegislation for themselves.
They are accordingly almost exclusively reliant the Bill of Rights for their

protection.

[26] | turn now to consider the impact which thersoon law offence of sodomy
has on gay men in the light of the approach dewsldyy this Court and referred to in

paragraph 19 above:

(@) The discrimination is on a specified grouncay@en are a permanent minority
in society and have suffered in the past from pastef disadvantage. The impact is
severe, affecting the dignity, personhood and itlenf gay men at a deep level. It
occurs at many levels and in many ways and is aiificult to eradicate.

(b)  The nature of the power and its purpose isriminalise private conduct of
consenting adults which causes no harm to any@®e dt has no other purpose than

to criminalise conduct which fails to conform witthe moral or religious views of a

Cameron above n 23 at 458 says the following i ¢bntext:

“Traditionally disadvantaged groups such as womew #&lacks both
constitute a majority of the South African popuwati Gays and lesbians, by
contrast, are by definition a minority. ParadoMicaheir perpetuation as a
social category is dependent on the survival ofpfteereative heterosexual
majority. Their seclusion from political poweriis a sense thus ordained,
and they will never on their own be able to usdtical power to secure
legislation in their favour.”
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section of society.

(c)  The discrimination has, for the reasons alreadntioned, gravely affected the

rights and interests of gay men and deeply impdhiedt fundamental dignity.

[27] The above analysis confirms that the discration is unfair® There is
nothing which can be placed in the other balancehef scale. The inevitable
conclusion is that the discrimination in questisnunfair and therefore in breach of

section 9 of the 1996 Constitution.

The Common-law Offence of Sodomy as an Infringeofahe Rights to Dignity and

Privacy

[28] Thus far | have considered only the common-taime of sodomy on the basis
of its inconsistency with the right to equalityhi$ was the primary basis on which the
case was argued. In my view, however, the commaandrime of sodomy also

constitutes an infringement of the right to dignatizsich is enshrined in section 10 of

B SeeHugds case, above n 17 at para 112 where, in a sepawaturring judgment, O’Regan J said the

following:
“The more vulnerable the group adversely affectgthle discrimination, the
more likely the discrimination will be held to befair. Similarly, the more
invasive the nature of the discrimination uponititerests of the individuals
affected by the discrimination, the more likelwitl be held to be unfair.”
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our Constitution. As we have emphasised on sevealsions; the right to dignity is
a cornerstone of our Constitution. Its importarcdurther emphasised by the role

accorded to it in section 36 of the Constitutiorickiprovides that:

“The rights in the Bill of Rights may be limited lgnin terms of law of general
application to the extent that the limitation i®senable and justifiable in an open

and democratic society based on human dignity, l@gaad freedom. . .".

Dignity is a difficult concept to capture in preeiterms?® At its least, it is clear that
the constitutional protection of dignity requiresto acknowledge the value and worth
of all individuals as members of our society. Toenmon-law prohibition on sodomy
criminalises all sexual intercourse per anum betwesen: regardless of the
relationship of the couple who engage thereinhefage of such couple, of the place
where it occurs, or indeed of any other circumsanwhatsoever. In so doing, it
punishes a form of sexual conduct which is idesdifby our broader society with
homosexuals. Its symbolic effect is to state thdhe eyes of our legal system all gay
men are criminals. The stigma thus attached togaif€ant proportion of our
population is manifest. But the harm imposed k& ¢himinal law is far more than
symbolic. As a result of the criminal offence, gmen are at risk of arrest,

prosecution and conviction of the offence of sodosyply because they seek to

3 S v Makwanyane and Anoth&895 (6) BCLR 665 (CC); 1995 (3) SA 391 (CC) atgs 328-330;
Hugo above n 17 at para 41Prinsloo above n 17 at paras 31-3Ferreira v Levin NO and Others996 (1)
BCLR 1 (CC); 1996 (1) SA 984 (CC).

3 See the judgment of L’'Heureux-Dube JHgan v Canad#1995) 29 CRR (2d) 79 at 106.
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engage in sexual conduct which is part of theiregdgmce of being human. Just as
apartheid legislation rendered the lives of couptds different racial groups
perpetually at risk, the sodomy offence builds cusgy and vulnerability into the
daily lives of gay men. There can be no doubt that existence of a law which
punishes a form of sexual expression for gay memadies and devalues gay men in
our broader society. As such it is a palpable siosaof their dignity and a breach of

section 10 of the Constitution.

[29] Counsel for the applicant argued, in the aldive, that the provisions were in
breach of section 14 of the Constitution, the righprivacy. In so doing, however,

the applicant adopted the reasoning of Cameron:

“[T]he privacy argument has detrimental effectstloa search for a society which is
truly non-stigmatizing as far as sexual orientai®noncerned. On the one hand, the
privacy argument suggests that discrimination agagays and lesbians is confined
to prohibiting conduct between adults in the privaxdf the bedroom. This is
manifestly not so. On the other hand, the privagument may subtly reinforce the
idea that homosexual intimacy is shameful or improfhat it is tolerable so long as
it is confined to the bedroom — but that its imptions cannot be countenanced
outside. Privacy as a rationale for constitutiormbtection therefore goes

insufficiently far, and has appreciable drawbacksneon its own terms>®

[30] It seems to me that these remarks should demstood in the context in which
they were made. They were made during an inaudectlre given on 27 October

1992 at the time that negotiations concerning the Gonstitution were imminent. At
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the time, there was considerable discussion asha wights should or should not be
included in a Bill of Rights, and the subject oé tlecture was the question of how
sexual orientation ought to be protected in the m&mstitution. The author was
asserting that sexual orientation should be treaged ground for non-discrimination
in the new Constitution and that reliance on prywatone would be inadequate.
Cameron’s concern that discrimination against gay imught not to be proscribed on
the ground of the right to privacy only, is undargtable. | would emphasise that in
this judgment | find the offence of sodomy to beamstitutional because it breaches
the rights of equality, dignity and privacy. Theegent case illustrates how, in
particular circumstances, the rights of equalityg ailgnity are closely related, as are
the rights of dignity and privacy.

[31] It does not seem to me that we should concfunla these remarks that where
our law places a blanket criminal ban on certammfof sexual conduct, it does not
result in a breach of privacy. That cannot, invigw, be the correct interpretation of
those remarks. This court has considered the mighprivacy entrenched in our
Constitution on several occasions. Bernstein v Bestgf it was said that rights
should not be construed absolutely or individugily in ways which denied that all
individuals are members of a broader community amddefined in significant ways

by that membership:

36 Cameron above n 23 at 464, citedsin Kabove n 7 at para 25.

37 1996 (4) BCLR 449 (CC); 1996 (2) SA 751 (CC) atap@?.
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“In the context of privacy this would mean thatistonly the inner sanctum of a
person, such as his/her family life, sexual prefeeeand home environment, which
is shielded from erosion by conflicting rights dfetcommunity . . . . Privacy is
acknowledged in the truly personal realm, but gseeson moves into communal
relations and activities such as business and Isoteaction, the scope of personal

space shrinks accordinglﬁ?”

[32] Privacy recognises that we all have a righatsphere of private intimacy and
autonomy which allows us to establish and nurtuoendn relationships without
interference from the outside community. The wawhich we give expression to our
sexuality is at the core of this area of privatemacy. If, in expressing our sexuality,
we act consensually and without harming one anptheasion of that precinct will be
a breach of our privacy. Our society has a pooone of seeking to regulate the
sexual expression of South Africans. In some gases this one, the reason for the
regulation was discriminatory; our law, for exampteitlawed sexual relationships
among people of different races. The fact thatwa prohibiting forms of sexual
conduct is discriminatory, does not, however, pngve at the same time being an
improper invasion of the intimate sphere of humentb which protection is given by
the Constitution in section 14. We should not démy importance of a right to
privacy in our new constitutional order, even while acknowledge the importance of

equality. In fact, emphasising the breach of bibiase rights in the present case

38 Id. See alsMistry v Interim National Medical and Dental Couhof South Africa and others998

(7) BCLR 880 (CC) at para 16.
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highlights just how egregious the invasion of tleastitutional rights of gay persons
has been. The offence which lies at the hearthef discrimination in this case
constitutes at the same time and independentlyeachrof the rights of privacy and
dignity which, without doubt, strengthens the cosadn that the discrimination is

unfair.

Justification

[33] Although section 36(3j of the 1996 Constitution differs in various resgec
from section 33 of the interim Constitutf@rits application still involves a process,
described inS v Makwanyane and Anotfteas the “. . . weighing up of competing
values, and ultimately an assessment based onnimity . . . which calls for the

balancing of different interests.”

3 Which provides thus:

“The rights in the Bill of Rights may be limited lgnin terms of law of
general application to the extent that the limitatiis reasonable and
justifiable in an open and democratic society basadhuman dignity,
equality and freedom, taking into account all ral@vfactors, including-

€) the nature of the right;

(b) the importance of the purpose of the limitation

(c) the nature and extent of the limitation;

(d) the relation between the limitation and itsgmse; and
(e) less restrictive means to achieve the purpose.”

4 More particularly in that the prohibition againketnegation of “the essential content of the right

guestion” in section 33(1)(b) and the “necessaeguirement in the proviso to section 33(1) havenbmaitted
from section 36(1) of the 1996 Constitution.

“ Above n 34 at para 104.
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[34] In Makwanyanethe relevant considerations in the balancing m®ceere
stated to include “. . . the nature of the righdttls limited, and its importance to an
open and democratic society based on freedom amaligg the purpose for which the
right is limited and the importance of that purptsesuch a society; the extent of the
limitation, its efficacy and, particularly whereetHimitation has to be necessary,
whether the desired ends could reasonably be ahidwough other means less
damaging to the right in questioff.” The relevant considerations in the balancing
process are now expressly stated in section 36(1)eo1996 Constitution to include
those itemised in paragraphs (a) to (e) thereaf. my view this does not in any
material respect alter the approach expoundédiakwanyanesave that paragraph (e)
requires that account be taken in each limitatiealueation of “less restrictive means
to achieve the purpose [of the limitatiorif.” Although section 36(1) does not
expressly mention the importance of the right, thia factor which must of necessity

be taken into account in any proportionality evaara

[35] The balancing of different interests mustl $éike place. On the one hand there
Is the right infringed; its nature; its import@anim an open and democratic society
based on human dignity, equality and freedom; ted nature and extent of the

limitation. On the other hand there is the impoc& of the purpose of the limitation.

42 Id.

e SeeDe Lange v Smuts NO and Othé&g98 (7) BCLR 779 (CC); 1998 (3) SA 785 (CC) ata86.
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In the balancing process and in the evaluationropgrtionality one is enjoined to
consider the relation between the limitation asdoirpose as well as the existence of

less restrictive means to achieve this purgbse.

[36] The criminalisation of sodomy in private beemeconsenting males is a severe
limitation of a gay man’s right to equality in rétan to sexual orientation, because it
hits at one of the ways in which gays give expmsso their sexual orientation. It is
at the same time a severe limitation of the gay’snaghts to privacy, dignity and
freedom. The harm caused by the provision can,ofteth does, affect his ability to
achieve self-identification and self-fulfilment.h& harm also radiates out into society
generally and gives rise to a wide variety of ottliscriminations, which collectively
unfairly prevent a fair distribution of social gadnd services and the award of social
opportunities for gays.

[37] Against this must be considered whether thetdition has any purpose and, if
so, its importance. No valid purpose has beenestgd. The enforcement of the
private moral views of a section of the communitich are based to a large extent
on nothing more than prejudice, cannot qualifyashsa legitimate purpose. There is
accordingly nothing, in the proportionality enquity weigh against the extent of the
limitation and its harmful impact on gays. It wduherefore seem that there is no

justification for the limitation.

“ Id at para 88.
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[38] As far as religious views and influences asaaerned | would repeat what was

stated inS v H*

“There is still a substantial body of theologichbtight which holds that the basic
purpose of the sexual relationship is procreatioth #®r that reason also proscribes
contraception. There is an equally strong bodyheblogical thought that no longer
holds the view. Societal attitudes to contracepteamd marriages which are
deliberately childless are also changing. Thesengimg attitudes must inevitably

cause a change in attitudes to homo-sexuality.”

It would not be judicially proper to go further thahat in the absence of properly
admitted expert evidence. | think it necessarypamt out, in the context of the
present case, that apart from freedom of expregsfomedom of conscience, religion,
thought, belief and opinion are also constitutignplotected values under the 1996
Constitution?” The issues in this case touch on deep convictmusevoke strong
emotions. It must not be thought that the viewcolhholds that sexual expression
should be limited to marriage between men and womvéh procreation as its
dominant or sole purpose, is held by crude bigoly.o On the contrary, it is also
sincerely held, for considered and nuanced relgiand other reasons, by persons

who would not wish to have the physical expressbrsexual orientation differing

45 Above n 15 at 125A-B.

46 Under section 16 of the 1996 Constitution.

47 Under section 15 thereof.
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from their own proscribed by the 18 It is nevertheless equally important to point
out, that such views, however honestly and singdreld, cannot influence what the

Constitution dictates in regard to discriminationtbe grounds of sexual orientation.

[39] There is nothing in the jurisprudence of otlogren and democratic societies
based on human dignity, equality and freedom whidluld lead me to a different
conclusion. In fact, on balance, they support saaonclusion. In many of these

countries there has been a definite trend towaedamdinalisation.

[40] In 1967 in England and Wal&Sand in 1980 in Scotlarid,sodomy between
consenting adult males in private was decrimindliseélowever, in Northern Ireland
the criminal law relating to sodomy remained ungeth In 1981, inDudgeon v
United Kingdont;! the European Court of Human Rights held that duosy laws of

Northern Ireland was in breach of the articté f@ivacy provisions of the European

48 See, for example, Professor John M Finnis “Law, &ligr and Sexual Orientation” in 89otre Dame

Law Reviewi049 (1994).

9 By the 1967 Sexual Offences Act and See Kabove n 7 at paras 33 and 41.
0 By the Criminal Justice (Scotland) Act 1980.
1 (1982) 4 EHHR 149 at para 61.

%2 Article 8 provides:

“(1)  Everyone has the right to respect for his pgeiand family life, his
home and his correspondence.

(2 There shall be no interference by a public arity with the
exercise of this right except such as is in acamdavith law and is
necessary in a democratic society in the intereftsational
security, public safety or the economic well-bewfgthe country,
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Convention for the Protection of Human Rights anthdamental Freedoms (“the
European Convention”) to the extent that they amahsed sodomy between adult
consenting males in private. In 1982 Northerraimel amended its laws accordingly.
The same conclusion was reached in 1988drris v Ireland® It took Ireland nearly

five years to comply witiNorris but it eventually did so in 1993.

[41][ In S v Makwanyariéthe President of the Court pointed out thatause of the
“margin of appreciation” allowed to the nationattzarities by the European Court of
Human Rights, the jurisprudence of the EuropeanrtCmauld not necessarily be a
safe guide as to what would be appropriate undetiose 33(1) of the interim
Constitution?” This is particularly true in the case where thedpean Court finds
that there is_nanfringement of a Convention right. It was to sthsituation in
particular that the President was, in my view, adding himself. But when the
European Court finds that there has been a comttiave it reaches this finding after
due regard has been had to the particular nateuralority’s margin of appreciation.

This suggests that there must be a very clear breac

for the prevention of disorder or crime, for thetection of health
or morals, or for the protection of the rights afndedoms of

others.”
3 Homosexual Offence (Northern Ireland) Order 1982, Statutes, S| 1982/1536 (N.1.19).
>4 Above n 29.
» Criminal Law (Sexual Offences) Act, 1993, No.2Gt&ms 2-4 (in force on 7 July 1993).
6 Above n 34 at para 109.

36



ACKERMANN J

[42] If nothing else, the judgments Dudgeonand Norris are indicative of the
changes in judicial and social attitudes in recggdrs. InDudgeon,a judgment

delivered nearly seventeen years ago, the followiag stated®

“As compared with the era when [the] legislationsvemacted, there is now a better
understanding, and in consequence an increasadrioks of homosexual behaviour
to the extent that in the great majority of the roemStates of the Council of Europe
it is no longer considered to be necessary or gp@te to treat homosexual

practices of the kind now in question as in therreseh matter to which the sanctions
of the criminal law should be applied; the Countreat overlook the marked changes
which have occurred in this regard in the domekig of the member-States.”

(Footnote omitted).

[43] Article 3.3 of the German Grundgesetz (&Gdoes not include sexual
orientation as a ground on which a person may rotféavoured or disfavoured”.
Under section 175 of the German Criminal Law Cd&_C”) of 1935 a man who
committed a sexual act (“Unzucht treibt”) on anotim&an or permitted a sexual act to

be committed on himself was punishable with impreent; an exception could be

37 SeeS v Kabove n 7 at para 41.

8 Above n 52 at 167 para 6@udgeonandNorris were affirmed again in 1993 Modinos v Cyprud 6
EHRR 485.
%9 Article 3 reads thus:

“(2) All persons shall be equal before the law.

(2) Men and women shall have equal rights. Theesthall promote
the actual implementation of equal rights for wonaead men and
take steps to eliminate disadvantages that now. exis

) No person shall be favoured or disfavoured bseaof sex,
parentage, race, language, homeland and origi, fai religious
or political opinions. No person shall be disfarami because of
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made in the case of a man under 21 years of agetioB 175a prescribed minimum
and maximum sentences for particular cases of “Chmiztreiben™® This section was

repealed in 1969.

[44] Section 175 of the CLC was finally repealed.®94, with the consequence that
private consensual sexual relations between mag¢asalonger criminalised. All men
and women under the age of 16 now receive the gaatection under section 182 of

the CLC in respect of sexual acts, whether theyraterosexual, gay or lesbi&n.

[45] Laws prohibiting homosexual activity betweeansenting adults in private
have been eradicated within 23 member states #thjdined the Council of Europe
by 1989 and of the ten European countries that j@wed since (as at 10 February
1995) nine had similarly decriminalised sodomy @ithvefore or shortly after their

membership applications were grantéd.

[46] In Australia, all the states, with the exceptiof Tasmania, had by 1992

disability.”
&0 For example, where it was procured by violencermten threat of harm to life or limb section 1754(1)
prescribed a maximum sentence of ten years.

o1 See also TroendiBtrafgesetzbuchi8e Auflage, section 182, Rn 1.

62 Robert Wintemuté&exual Orientation and Human Rigti@larendon Press, Oxford 1995). Wintemute
also points out at 4-5 that discrimination on tlasib of sexual orientation had already been prtgdhin the
state constitutions of Mato Grosso and SergiperaziBin 1989. In 1992 and 1993 respectively therr@an
Lander of Brandenburg and Thiringen introduced igfors in their constitutions expressly prohibiting
discrimination based on sexual orientation. Othan the South African Constitution | am not awdra such
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decriminalised sexual acts in private between auinmsg adults and some had also
passed anti-discrimination laws which prohibitedscdimination on the ground,
amongst others, of sexual orientattdnHowever, inToonen v Australfd the United
Nations Human Rights Committee found that the Tasamalaws prohibiting sexual
activity between men violates the privacy provisairihe International Covenant on
Civil and Political Rights (ICCPRY, which entered into force for Australia on 25

December 1991.

[47] TheToonenfinding inspired the national Human Rights (SexDahduct) Act®

in 1994, promulgated to implement Australia’s intgtonal obligations under article

constitutional protection has been given in anyomal constitution; Wintemute confirms this.
&3 South Australia became the first state to decritidaghomosexual conduct between consenting adults
in 1972, followed by the Australian Capital Territon 1976, Victoria in 1981, and both the North&@mrritory

and New South Wales in 1984. (See B Gaze & M Jba@s Liberty and Australian Democra¢yhe Law
Book Company, Sydney Ltd 1990) at 363.) Sectiofl &nd 29(3) of the 1984 South Australia Equal
Opportunity Act (South Australia Act 95 of 1984 phibits discrimination on the ground of “sexualityhich is
defined to include heterosexuality, homosexualifigexuality or transsexuality. South Australia shalso
became the first state to recognise sexual orientsds a prohibited ground of discrimination. Véest
Australia decriminalised private adult gay sexhe taw Reform (Decriminalisation of Sodomy) Act R® of
1989. In 1991, the Australian Capital Territoryaeted the Discrimination Act, No 81 of 1991. Sewmti of

this Act explicitly includes sexuality as a prohéa ground of discrimination. Queensland, whenmnadsexual
conduct had been illegal until 1990, enacted it§-Biscrimination Act in 1991, prohibiting discrimation on

the ground of “lawful sexual activity”. This walbowed in 1992 by the Northern Territory’'s Anti
Discrimination Act in 1992, No 80 of 1992. Sectid®(1)(c) of this Act declared sexuality a protahlitground

of discrimination.

o4 Communication Number 488/1992 (31 March 1994) UNmdn Rights Committee Document No.
CCPR/C/50/D/488/1992.
65 Article 17 of the ICCPR determines:

“(2) No one shall be subject to arbitrary or unlawihterference with
his privacy, family, home or correspondence, norutdawful
attacks on his honour and reputation.

(2) Everyone has the right to the protection of ki against such
interference or attacks.”

66 Act 179 of 1994.
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17 of the ICCPR. Article 4(1) of this Act providédsat “[s]exual conduct involving
only consenting adults acting in private is nob&subject, by or under any law of the
Commonwealth, a State or a Territory, to any aabytrinterference with privacy
within the meaning of Article 17...". 1994 alsaw New South Wales amending its
Anti-Discrimination Act’ to include a provision banning discrimination be ground
of homosexuality. Tasmania repealed the offendegions in its Criminal Code (the
subject of theToonenfinding) in 1997. This marked the final decrimisation of

consensual homosexual sex in Australia.

[48] Consensual sexual relations between adult sniageve been decriminalised in
New Zealantf. Although the New Zealand Bill of Rights (1990)e$ not refer to
discrimination on the ground of sexual orientafibthe Human Rights Act, 82 of
1993 includes sexual orientation (“which meane®tosexual, homosexual, lesbian,

or bisexual orientation”) as a prohibited ground décrimination under section

67

Act 48 of 1977.
&8 The Homosexual Law Reform Act 33 of 1986 removeiical sanctions against consensual
homosexual conduct between males by repealing difignsections of the Crimes Act of 1961. Theseewer
replaced by provisions criminalising sexual relasiovith a boy under the age of 16; sexual relatiwitb
mentally subnormal people; and indecent assault.

&9 Article 19 New Zealand Bill of Rights Act 1990 resad

“19. Freedom from discrimination -

Q) Everyone has the right to freedom from discnimtion on the
grounds of colour, race, ethnic or national origieex, marital
status, or religious or ethical belief.

(2) Measures taken in good faith for the purposeass$isting or
advancing persons or groups of person disadvanthgeduse of
colour, race, ethnic or national origins, sex, mahristatus, or
religious or ethical belief do not constitute disgnation.”
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21(1)(mJ°.

[49] Despite the fact that section 15(1) of the &#an Chartéf does not expressly
include sexual orientation as a prohibited groumddiscrimination, the Canadian
Supreme Court has held that sexual orientationgi®and analogous to those listed in

section 15(1):

“In Egan it was held, on the basis of ‘historical socipglitical and economic
disadvantage suffered by homosexuals’ and the engergonsensus among
legislatures (at para 176), as well as previougciaddecisions (at para 177), that

sexual orientation is a ground analogous to thissed in s. 15(1).7’2

[50] In Canada, consensual adult sodomy (“buggergf)d so-called “gross
indecency” were decriminalised by statute in 1968espect of such acts committed in
private between persons 21 years and dftle€urrently section 159(1) and (2) of the

Canadian Criminal Code, R.S.C. 1985, c. C-46 pewithe following:

0 Other prohibited grounds of discrimination in senti21 include sex, marital status, religious belief

ethical belief, colour, race, ethnic or nationalors, disability, age, political opinion, employmntestatus and
family status.

n Section 15 (1) reads:
“Every individual is equal before and under the lamd has the right to the
equal protection and equal benefit of the law withdiscrimination and, in
particular, without discrimination based on racatianal or ethnic origin,
colour, religion, sex, age or physical disability.”

2 In Vriend v Albertaabove n 27 per Cory J at para 90.

& Criminal Law Amendment Act, 1968-69, SC 1968-6938, s. 7. “Buggery” applied to both same-sex
and opposite-sex anal intercourse. ‘[G]ross indegeapplied to sexual acts between any two persand
“therefore potentially to all sexual activity betsve men or between women, and to opposite-sex oral
intercourse.” (Sewintemute above n 62 at 150.)
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“(1) Every person who engages in an act of anaraoaurse is guilty of an
indictable offence and liable to imprisonment foteam not exceeding ten

years or is guilty of an offence punishable on samynconviction.

(2) Subsection (1) does not apply to any act ergjagen private, between
(a) husband and wife, or
(b) any two persons, each of whom is eighteen yetiesye or

more, both of whom consent to the act.”

According to Canadian law -

“[a]lnyone who is 14 or older, whether married ot,r@an consent to most forms of
non-exploitative sexual conduct, including vaginatercourse, without criminal

consequences7.4’

[51][ In R v M (CJ° the Ontario Court of Appeal held that section 18®inges
section 15(1) of the Charter. Abella JA based firefing on the ground of sexual
orientation and Goodman and Catzman JJA on groohdge. The learned Justices
all agreed that the infringement was not justigabihder section 1 of the Charter.
Abella JA, in her judgment dealing with the infrergent of section 15(1) concluded
that the distinction in age found in section 159ases a burden based on sexual

orientation and arbitrarily disadvantages gay mgn b

74
(1995) 30 CRR (2d) 112 (Ontario Court of Appeal).

s Id.
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“denying to them until they are 18 a choice avddadit the age of 14 to those who
are not gay, namely, their choice of sexual expoaswith a consenting partner to

whom they are not married.”

She held that it has an adverse impact on themaalitrarily and stereotypically

perpetuates rather than narrows the gap for arliatly disadvantaged group.

[52] The above survey shows that in 1967 a proadésshange commenced in
Western democracies in legal attitudes towards adexientation. This process has
culminated, in many jurisdictions, in the decrinlisation of sodomy in private
between consenting adults. By 1996 sodomy in feibatween consenting adults had
been decriminalised in the United Kingdom and Indlathroughout most of Western

Europe, Australia (with the exception of TasmanNgw Zealand and Canada.

[53][ An exception to this trend is the United &bf America, as illustrated by the
judgment of the Supreme Court Bowers v Hardwick! In this case, a sharply
divided Court, by a majority of five to four, detad itself unpersuaded that the

sodomy laws of some 25 states should be invalidated

[54] Bowers v Hardwickhas been the subject of sustained criticimlt is

76 Id at 119-120.

" 478 US 186 (1986).

. See, for example, TribAmerican Constitutional Lav2ed 1428 and T Grey “Bowers v Hardwick
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interesting to note that in the recent caseRofmer v Evan® the United States
Supreme Court has, without referring to its decisio Bowers v Hardwick struck
down an amendment to the Colorado State Constituvbich prohibited public

measures designed to protect persons based orséixeil orientation.

[55] For purposes of the present case | considenitecessary to consider such
criticism nor what the present standingBdwersis in the United States. Our 1996
Constitution differs so substantially, as far as pinesent issue is concerned, from that
of the United States of America that the majonitgigment inBowerscan reallyoffer

us no assistance in the construction and applitadfoour own Constitution. The
1996 Constitution contains express privacy and itligguarante€$ as well as an
express prohibition of unfair discrimination on g®und of sexual orientation, which
the United States Constitution does not. Nor dm@sConstitution or jurisprudence
require us, in the way that the United States Gutisin requires of its Supreme
Court, in the case of “. . . rights not readilyntigable in the Constitution’s text,” to .

. . identify the nature of the rights qualifying foeightened judicial protectiori.

[56] There are other democratic countries besigelthited States which have not

Diminished” (1997) 68Jniversity of Colorado Law Revied7 3.

& 134 L Ed 2d 855 (1996).

8 Sections 14 and 10 respectively.

81 Bowersabove n 77 at 191-2 per Justice White.
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yet decriminalised sodomy in private between cotisgnadult males. Unlike the
constitutions of these countries, however, our 1886stitution specifically mentions
“sexual orientation” as a listed ground in secti@@) on which the state may not
unfairly discriminate, it being presumed (until tle®ntrary is established) that
discrimination on such ground constitutes unfagcdmination and thus a breach of

section §2

[57] A number of open and democratic societies hawvaed their backs on the
criminalisation of sodomy in private between adwhsenting males, despite the fact
that sexual orientation is not expressly protectethe equality provisions of their
constitutions. Their reasons for doing so, whick eeferred to above, fortify the
conclusion which | have reached that the limitatiorgquestion in our law regarding
such criminalisation cannot be justified under isecB86(1) of the 1996 Constitution.
| would have reached this conclusion if the righttjuality alone had been breached.
The fact that the constitutional rights of gay nieignity and privacy have also been

infringed places justification even further beydhd bounds of possibility.

Submission on Behalf of the Amicus Curiae

[58] Itis convenient at this stage to deal with #ubmissions advanced on behalf of

82 Section 9(5).
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the amicus curiae. As already mentioned aboves inot suggested that these
submissions would or should lead to a result affgr@int from that contended for by
Mr Marcus on behalf of the applicant. The thrusko Davis’'s submissions was that
this Court’s interpretation of section 8(1) of iméerim Constitution is inadequate in
that it does not give sufficient weight or emphagiswhat he called substantive
equality. He contended that section 9(1) diffesatbstantially from its predecessor
chiefly because the words “and benefit” had beededdto the words “equal

protection”.

[59] There is no substance in this last submissMinatever the proper construction
of section 9 as a whole may be, the addition ofwbheds “and benefit” in section 9(1)
has not resulted in any change of substance objectives. Section 9(1) makes clear
what was already manifestly implicit in section B(@f the interim Constitution,
namely, that both in conferring benefits on persamd by imposing restraints on state
and other action, the state had to do so in a waghwesults in the equal treatment of
all persons. It was indeed so decidedHungo’s case, where a benefit granted to the
mothers of children below the age of twelve yeénd#, not to the fathers of such
children, was held to constitute discrimination faurposes of section 8(2) of the
interim Constitution and presumed to be unfair,dose the discrimination was based

on a combination of grounds listed in section &{2).

8 Above n 17 at paras 32 and 108.
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[60] Before dealing with Mr Davis’'s remaining sulssions, it is necessary to
comment on the nature of substantive equality, rtesbed expression which is not
found in either of our Constitutions. Particulanya country such as South Africa,
persons belonging to certain categories have sdfeconsiderable unfair

discrimination in the past. It is insufficient fene Constitution merely to ensure,
through its Bill of Rights, that statutory provie® which have caused such unfair
discrimination in the past are eliminated. Padawrdiscrimination frequently has

ongoing negative consequences, the continuatiomhath is not halted immediately

when the initial causes thereof are eliminated,&arldss remedied, may continue for a
substantial time and even indefinitely. Like jasti equality delayed is equality

denied.

[61] The need for such remedial or restitutionargasures has therefore been
recognised in sections 8(2) and 9(3) of the interamd 1996 Constitutions
respectively. One could refer to such equalityeasedial or restitutionary equality.
In addition, as was recognised ltugo, treating people identically can sometimes
result in inequality:

“We need, therefore, to develop a concept of urdacrimination which recognises
that although a society which affords each humangoequal treatment on the basis
of equal worth and freedom is our goal, we canmtiiease that goal by insisting
upon identical treatment in all circumstances betbat goal is achieved. Each case,

therefore, will require a careful and thorough ustinding of the impact of the
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discriminatory action upon the particular peoplaa@ned to determine whether its
overall impact is one which furthers the constdnél goal of equality or not. A

classification which is unfair in oneontext may not necessarily be unfair in a

different context

It is in this latter way that we have encapsuladtexinotion of substantive as opposed

to formal equality.

[62] Section 9 of the 1996 Constitution, like iteegecessor, clearly contemplates
both substantive and remedial equality. Substangquality is envisaged when
section 9(2) unequivocally asserts that equalitjuides “the full and equal enjoyment
of all rights and freedoms.” The State is furtbbliged “to promote the achievement
of such equality” by “legislative and other mea&sudesigned to protect or advance
persons, or categories of persons, disadvantagedntair discrimination,” which
envisages remedial equality. This is not to sugted principles underlying remedial
equality do not operate elsewhere. This was cleadognised irHarksenwhen, in
dealing with the purpose of the provision or powsra factor to be considered in
deciding whethethe discriminatory provision has impacted unfagty complainants,

Goldstone J held:

84 Above n 17 at para 41. In a footnote to the almassage the following is stated:

“ It is the logical corollary of the principle thdike should be treated like’,
that treating unlike alike may be as unequal aatitrg like unlike. See the
discussion in Kentridge ‘Equality’ in Chaskalsoraé€onstitutional Law of
South Africa(Juta & Co Ltd, Kenwyn 1996) at para 14.2.”
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“If its purpose is manifestly not directed, in tfiest instance, at impairing the
complainants in the manner indicated above, batmed at achieving a worthy and
important societal goal, such as, for example,ftitthering of equality for all, this
purpose may, depending on the facts of the pasti@dse, have a significant bearing
on the question whether complainants have in faftesed the impairment in
question. InHugo, for example, the purpose of the Presidential was$ to benefit
three groups of prisoners, namely, disabled prispn@ung people and mothers of
young children, as an act of mercy. The fact #glathese groups were regarded as
being particularly vulnerable in our society, ahdttin the case of the disabled and
the young mothers, they belonged to groups whoblegh victims of discrimination
in the past, weighed with the Court in concludihgttthe discrimination was not

85

unfair ... (Footnote omitted).

[63] It is clear, moreover, that under section 8¢1)the interim Constitution the
inquiry would encompass both direct and indirectfedentiation. This must
necessarily follow from the reference in sectior?)8fo “direct and indirect
discrimination”. That was implicitly held iHlarksen(where the Court did not have to
deal with indirect discrimination) and explicitly Walker; the latter being a case
where indirect discrimination was present and whemaga DP, on behalf of the

Court, held that the section 8(1) test was sati$fie

[64] In my opinion Mr Davis’s remaining contentiomannot be sustained for the

following reasons:

8 Above n 17 at para 51(b).

8 Above n 17 at paras 27 and 30-33.
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(@) This Court has given effect to substantive &tyuan its interpretation of
section 8 of the interim Constitution;
(b)  That analysis is no less applicable to sec®iari the 1996 Constitution and the
additional words “and benefit” in section 9(1) take matter no further;
(c) There is accordingly no need to fashion a neterpretation of section 9(1) of
the 1996 Constitution. Indeed, in this judgmerttave engaged in a substantive
analysis in support of the conclusion for which hodir Marcus and Mr Davis

contend.

Consensual and Non-Consensual Sodomy

[65] Thus far consideration has been given onlythe criminal proscription of
sodomy in private between consenting males. Thenoon law definition of sodomy
IS more extensive, however, and is not limited tivgie consensual sex per anum
between adult males. It also applies to anal se@eucircumstances where one male
has not consented or when one partner is belowdbeof consent; cases of so-called
“anal rape” or “male rape”, whether the victim is adult male or a male child or

infant®’

[66] | am not aware of any jurisdiction which, whetecriminalising private

87 See MiltonSouth African Criminal Law and Procedure vol I, @mon-law Crimesed (Juta, Cape

Town 1996) at 254-5 and Snym@niminal Law3ed (Butterworths, Durban 1995) at 341.
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consensual sex between adult males, has not rétainsimultaneously created an
offence which continues to criminalise sexual rfele&d per anum even when they
occur in private, where such occur without congenvhere one partner is under the
age of consent. The legislature usually fixes aimmim age for the parties to enjoy
the benefit of the decriminalisation. The needri&taining some control, even over
consensual acts of sodomy committed in private, esgnised irbudgeon v United
Kingdom®® So too, in Canada, for example, anal intercoisrseiminalised in general
terms by statute and the only acts excluded arsetibommitted in private between
husband and wife, or between any two persons, easthom is eighteen years of age
or more, both of whom consent to the Hctlt must be emphasised, however, that

provisions so made have invariably been by wayaitite.

[67] The question which arises is whether, in d&atathe common-law offence of
sodomy to be constitutionally invalid, this Couniosild do so only to the extent that
the offence is inconsistent with the Constitutiowtether this Court has the power to
declare the offence invalid in its entirety. Th&dr was the course adopted by Heher
J, notwithstanding the fact that the applicants imargument limited their claim to

relief in relation to consensual acts committeghrivate’® Section 172(1)(&) of the

8 Above n 51 at 163 to 164, paras 47-9.
See para 50 above for the relevant provisionseftatute.
% Above n 1 at 750G-H.

o Section 172(1)(a) provides:
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1996 Constitution only permits a court having tleenpetence to do so to declare a
law that is inconsistent with the Constitution ihgta“to the extent of its
inconsistency”. Beyond that the Court is not emp@d to go. It is notionally
possible to declare the offence of sodomy invalithe extent that it relates to sexual
relations per anum in private between consentingesnaho are over the age of
consent and capable of giving such consent. Ehdwowever, not necessarily the end

of the inquiry.

[68] We have on occasion declared statutory promsito be constitutionally

invalid, despite the fact that this has involvedoanplicated formulation of the extent

“When deciding a constitutional matter within ivger, a court -
€) must declare that any law or conduct that ¢@msistent with the
Constitution is invalid to the extent of its incéstency. . .”
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to which a provision was inconsistent with the QGitnson.*> Yet notional partial
inconsistency is not on its own sufficient to jostisuch a limited order of
constitutional invalidity; the issue of severailhas also to be addressed. In this
regard Kriegler J, inCoetzee v Government of the Republic of South aAfiwd
Others; Matiso and Others v Commanding OfficemtBdizabeth Prison and Others,

formulated the following test for the Court:

“ Although severability in the context of constitutad law may often require special
treatment, in the present case the trite test capeply be applied: if the good is not
dependent on the bad and can be separated fromeitgives effect to the good that
remains after the separation if it still gives etfe the main objective of the statute.

The test has two parts: first, is it possibledwes the invalid provisions and, second,

if so, is what remains giving effect to the purpo$¢he legislative schem&¥

92 Thus inFerreira v Levinabove n 34 at para 157 the following order wasenad

“1. The provisions of section 417(2)(b) of the Caniges Act 1973 are, with
immediate effect declared invalid, to the exterlyahat the words:
‘and any answer given to any such question may#itar
be used in evidence against him’
in section 417(2)(b) apply to the use of any suttweer against the person

who gave such answer, in criminal proceedings agaunch person, other
than proceedings where that person stands tria oharge relating to the
administering or taking of an oath or the admimiatg or making of an
affirmation or the giving of false evidence or theking of a false statement
in connection with such questions and answersfail@e to answer lawful

guestions fully and satisfactorily.”

9 1995 (10) BCLR 1382 (CC); 1995 (4) SA 631 (CCypata 16. The footnote reference in the text

guoted has been omitted but the footnote itselisedJohannesburg City Council v Chesterfield Hod882
(3) SA 809 (A) at 822 D - E. See alSor Laskefl991 (1) SA 558 (CPD) at 566.”
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[69] In the present case we are of course dealinth wihe constitutional
inconsistency and invalidity of a common-law offenbut | can see no valid reason
why the constitutional principles underlying theoab approach should not, suitably
adapted, also apply to the instant case where, dineat application of the Bill of
Rights, we have found the very core of the offetwdre constitutionally invalid.
There can be no doubt that the existence of therammaw offence was not dictated
by the objective of punishing “male rape”. Theesodason for its existence was the
perceived need to criminalise a particular forngay sexual expression; motives and
objectives which we have found to be flagrantlyomsistent with the Constitution.
The fact that the ambit of the offence was extengmough to include “male rape”
was really coincidental. The core of the offen@swo outlaw gay sexual expression
of a particular kind.

[70] We are entitled, in my view, to have regarationinal law policy in the context
of the common-law formation and development of aifence in question. If, at the
time of the common-law recognition of the offenceguestion, legal and societal
norms were such that gay sexual expression wasamgidered something which
ought to be criminally proscribed, it is very diffilt to conceive that this particular
offence would have come into existence purely ideorto criminalise male rape.
Such an offence would in any event have been pabishas a form of assault, as

indeed was anal intercourse with a woman withoutbasent.

54



ACKERMANN J

[71] If one applies this approach at the presanetithe same conclusion follows.
Subject to the qualifications which will be expreddater in this judgment regarding
the retrospectivity of the orders of constitutiomalalidity, neither the coherence of
the common law, nor judicial policy, requires thenttnued existence of a severely
truncated form of the common-law offence. Actsvadle rape still constitute crimes
at common law, whether in the form of indecent absar assault with intent to do

grievous bodily harm. These are the criminal forlns means of which anal

intercourse with a woman, without her consent, isighed. The competent
punishments which can be imposed for such offem@a® not been restricted by
statute and the severity of such punishments cataibmed to the severity of the

offences committed. While refraining from any coemty one way or the other, on the
constitutional validity of the age limits or diffemtial age limits prescribed in section
14 of the Sexual Offences Act, it must be pointedl that its provisions do protect
persons below a certain age against both heterased homosexual acts of a
prescribed nature being performed with them. Deujathe offence to be invalid in

its entirety will leave no hiatus in the criminaln.

[72] The Minister has not appealed against the alifged order of constitutional
invalidity made by the High Court nor has thererbaay suggestion in argument on

his behalf that we ought to interfere with its atnbiAs indicated above, other
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democratic countries have dealt with male rape &y @f new statutory provisions in
this regard. Whether or not our legislature ¥allow that example is a matter for it
to decide. For all the above reasons | am ofvieay that there is no adequate
justification for making a limited declaration afvalidity in regard to the common-
law offence of sodomy and that consequently theneoi warrant for interfering with
the ambit of the order made in the High Court icldieng the offence of sodomy
constitutionally invalid in its entirety.

[73] Although, as indicated earlier in this judgrmethe correctness of paragraph 1
of the High Court’s order is not formally beforastiCourt, we are obliged to consider
its correctness, or the extent of its correctnmssyder to consider the terms on which
paragraphs 4 and 5 of the order ought to be coafirnin my view this Court has the
power to do so, inasmuch as it is an issue unabbjidamnnected with a decision on a
constitutional matter for purposes of section 1HK3of the 1996 Constitution. As a
constitutional matter within its power, the Cowstabliged under section 172(1)(a) to
declare the offense in question invalid to the mixt@f its inconsistency with the
Constitution. | would accordingly endorse paragrdp of the High Court’s order
declaring the common law offence of sodomy to beomsistent with the 1996

Constitution and invalid.

The Constitutional Validitpf Section 20A of the Sexual Offences Act 1957
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[74] For the sake of convenience, the provisionsseftion 20A of the Sexual

Offences Act are again quoted:

“(1) A male person who commits with another malespa at a party any
act which is calculated to stimulate sexual passioto give sexual
gratification, shall be guilty of an offence.

(2) For the purposes of subsection (1) 'a partyameeany occasion
where more than two persons are present.

3 The provisions of subsection (1) do not deregadm the common

law, any other provision of this Act or a provisiohany other law.”

[75] The absurdly discriminatory purpose and impattthe provision can be
demonstrated by numerous examples. One will ®iffid gay couple attend a social
gathering attended by gay, lesbian and heteroseoaiglles. The gay man, in the
presence of the other guests, kisses his gay pamnthe mouth in a way “calculated
to stimulate” both his and his partner's “sexuatgan” and to give both “sexual
gratification”. They do no more. A lesbian anteterosexual couple do exactly the
same. The gay couple are guilty of an offencee [Elsbian and heterosexual couples
not. Cameron has rightly commented on the abguaditl tragic-comic consequences

of this enactmentt

Cameron above n 23 at 455 where the followingatest
“The results of this enactment have at times beenical. Its jurisprudence
includes a solemn decision by two judges of ther&up Court that ‘a
party’ did not come about when a police major,tirigi a well-known gay
sauna in Johannesburg for entrapment purposesedangon a cubicle
where two men were engaging in sexual acts aneéduom the light. The
court held - in a liberal decision - that the twenis jumping apart when the
major switched on the light prevented a ‘party’nfrbeing constituted. J v
C 1987 (2) SA 76 (W) at 811-J.] The outcome is apyaiflustration of the
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[76] There being no similar provision in relatiam acts by women with women, or
acts by men with women or by women with men, tiserinination is based on sexual
orientation and therefore presumed to be unfaine impact intended and caused by
the provision is flagrant, intense, demeaning agstrdctive of self-realisation, sexual
expression and sexual orientation. Because of inffiaite variety of acts it
encompasses in its prohibition, the impact is braadi far-reaching. In relation to this
provision, there is even less that can be saidtmter the presumption of unfairness
than in the case of sodomy. The section amountsmfair discrimination and, for
fundamentally the same reasons that were expreds®c in relation to sodomy, the
section cannot be justified under section 36(1thaf 1996 Constitution. There is
nothing before us to show that the provision wadivated by anything other than
rank prejudice and had as its purpose the stampimgf these forms of gay erotic
self-expression. In my view Heher J correctly hiblat the provisions of section 20A
of the Sexual Offences Act are inconsistent witbtisa 9 of the Constitution and

invalid.

The Constitutional Validity of Including the Offenof Sodomy in Schedule 1 of the

CPA and in the Schedule to the Security Officets Ac

absurdities attempts to enforce laws of this kiadassarily give rise to.”
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[77] Once it is found that the offence of sodomy imgonsistent with the
Constitution, its inclusion in the above schedulesist necessarily also be
constitutionally inconsistent. | would accordingignfirm paragraphs 4 and 5 of the
High Court’'s order declaring that the inclusion sidomy is inconsistent with the

Constitution of the Republic of South Africa 199&anvalid.

[78] | have had the opportunity of reading the aoniag judgment prepared by

Sachs J. | agree with the sentiments expressegirihe

[79] Before dealing with the appropriate order #orbade, it is necessary to return to
the matter mentioned in passing in paragraph 3 hoef judgment, namely the
difficulties that can arise because the 1996 Ctuigin does not provide for an
obligatory referral when a common-law offence isldeed to be constitutionally
invalid by a High Court. The present case is anilagstration. In a very formal
sense, the High Court’s order regarding the cartgiital invalidity of the common-
law offence of sodomy is not before this Court. t ¥@s impossible to consider the
confirmation of the orders relating to the inclusmf sodomy in the relevant schedules
to the CPA and the Security Officers Act apart fritra order relating to the offence
of sodomy itself. It would be constitutionally airable if an order by a High Court
striking down the offence in its entirety had tole# standing while at the same time

this Court confirmed the striking down of the often as included in the schedules
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referred to, but only to a limited extent. Fortuelgt for the reasons already givén,
we are able in the particular circumstances of ¢hse to consider the constitutional
validity of the common-law offence of sodomy itselAnalogous problems arise in

regard to the degrees of retrospectivity of theesd

[80] It is fortuitous that the same High Court inetsame case dealt with the
common-law offence and the statutory provisionsotporating the common-law
offence. It need not have been so. The commondfence could have been
declared constitutionally invalid in one case amel statutory provision in another, but
both in the same High Court. This Court would tHeave been faced with the
additional problem, when presented on confirmatiath only the statutory provision,

that the common-law offence had been dealt withniother case.

[81] An equally undesirable result could followthfere were conflicting decisions in
different High Courts regarding the constitutionalidity of the same common-law
offence, or the extent of its invalidity, there fiino express constitutional mechanism
whereby such conflict could, as a matter of counsefinally determined for the entire

country.

[82] For these reasons, it seems to me that patbeproceedings in which

% Above paragraph 9.
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declarations of unconstitutionality are made showten considering whether an
appeal is appropriate, pay particular attentiothéoterms of the order made as well as
to questions of unconstitutionality. There may deumstances where an appeal
against the terms of the order is appropriate evlegre there is no dispute concerning

the conclusion of unconstitutionality itself.

The Order

[83] For present purposes, the relevant provisainsection 172 of the Constitution

read thus:

“(1) When deciding a constitutional matter withia power, a court-
(a) must declare that any law or conduct that is
inconsistent with the Constitution is invalid toeth
extent of its inconsistency; and
(b) may make any order that is just and equitabt#uding-
0] an order limiting the retrospective effect of
the declaration of invalidity; and
(ii) an order suspending the declaration of
invalidity for any period and on any
conditions, to allow the competent authority
to correct the defect.

(2) (@) The Supreme Court of Appeal, a High Courtao
court of similar status may make an order
concerning the constitutional validity of an Act of
Parliament, a provincial Act or any conduct of the

President, but an order of constitutional invajidit
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has no force unless it is confirmed by the
Constitutional Court.

(b)

(©)

(d) Any person or organ of state with a sufficient
interest may appeal, or apply, directly to the
Constitutional Court to confirm or vary an order of
constitutional invalidity by a court in terms ofigh

subsection.”

[84] Subsection (1)(b) differs in various respeictsn section 98(5), (6) and (7) of
the interim Constitutiod® For present purposes the significant differenaes as
follows:

(@) In regard to a declaration of constitutionalalidity of a law or a provision

% Sections 98(5), (6) and (7) of the interim Contitu provide as follows:

“(5) In the event of the Constitutional Court findithat any law or any
provision thereof is inconsistent with this Congtiin, it shall
declare such law or provision invalid to the extewit its
inconsistency: Provided that the Constitutional@anay, in the
interests of justice and good government, requéndiddent or any
other competent authority, within a period spedifiy the Court,
to correct the defect in the law or provision, whishall then
remain in force pending correction or the expirytiod period so
specified.

(6) Unless the Constitutional Court in the intesest justice and good
government orders otherwise, and save to the exttettit so
orders, the declaration of invalidity of a law oprvision thereof -

(a) existing at the commencement of this

Constitution, shall not invalidate anything done
or permitted in terms thereof before the coming
into effect of such declaration of invalidity; or

(b) passed after such commencement, shall invalida
everything done or permitted in terms thereof.
@) In the event of the Constitutional Court deicigran executive or

administrative act or conduct or threatened exeeutior

administrative act or conduct of an organ of stabe be

unconstitutional, it may order the relevant orgérstate to refrain
from such act or conduct, or, subject to such d@mi and within
such time as may be specified by it, to correchsart or conduct
in accordance with this Constitution.”
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thereof, section 98(6) of the interim Constitutr@gulated the consequences of such a
declaration differently, depending on whether @& vas in existence at the time the
interim Constitution came into effect or whethewis passed thereafter. The 1996

Constitution draws no such distinction.

(b)  The effect of a declaration of invalidity (sabj to the Constitutional Court’s
power to order otherwise) is dealt with more extexlg under the interim

Constitution in subparagraphs (a) and (b) of sact88(6). Under the 1996
Constitution, and in the absence of a contrary roliea competent court, nothing
more is provided other than that it has retrospeatiffect. | infer this from the fact
that the power of a competent court to make anrardehis regard under section
172(1)(b)(1) is to limit “the retrospective effeaif the order of constitutional
invalidity,” interpreted against the backgroundtloé principle of the objective theory
of constitutional invalidity adopted iRerreira v Leviri’, namely,that a pre-existing

law which is inconsistent with the Constitution bees invalid the moment the

relevant provisions of the Constitution come infieet™.

(c)  The power of a competent court to make an oddéring from that provided

for by the Constitution are differently formulatetlinder the interim Constitution the

o7 Above n 34 at paras 26-29, in particular at para 28

8 This is of course subject to the express powertgdato a competent court under section 172(1)fb)(ii
to make “an order suspending the declaration wdlidity for any period and on any conditions, ttow the
competent authority to correct the defect.”
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provisions of section 98(6)(a) and (b) were domin#me Constitutional Court being
empowered to order otherwise than as providedasetparagraphs “in the interests of
justice and good government”. Under the 1996 Guisin the dominant provision of

section 172(1)(b)(i) is to the effect that a conepéttourt:

“(b) may make any order that is just and equitainieuding -
0] an order limiting the retrospective
effect of the declaration of

invalidity;”

[85] The reasons why the applicants did not procesti the relief sought in
paragraphs (b) and (d) of their Notice of Moffbis explained as follows in the

judgment of the High Court:

“[Applicants] submitted that the effect of the itidity of the common-law crimes
should be considered [in] individual cases whickiehaot yet been finalised. The
concern of the applicants in this regard was th@tcommon-law crimes prohibited
some conduct which may remain prohibited desp#eQanstitution. If, for example,
a person has been convicted of sodomy (rather itidactent assault) for an act of

‘male rape’ his sodomy conviction should not beastle without being replaced by

9 The full relief initially sought in the Notice of dtion is quoted in paragraph 4 above. Paragraphs (
and (d) read as follows:

“(b) an order invalidating any conviction for théfemce of sodomy if
that conviction related to conduct committed af&r April 1994
and either an appeal from, or review of the reléyadgment, is
pending or the time for noting an appeal from fhdgment has not
yet expired;

(d) an order invalidating any conviction for thdesfce of commission
of an unnatural sexual act between men if that iction related to
conduct committed after 27 April 1994 and eitheragpeal from,
or review of the relevant judgment, is pending be time for
noting an appeal from that judgment has not yeiredp
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an appropriate new conviction for indecent assalnithe opinion of the applicants’
counsel the broad relief sought by their clientgparagraphs (b) and (d) did not

facilitate that process and they accordingly abaed the claim to that reliet™®

[86] The reason why the applicants did not in #uit persist with the relief sought
in paragraph (ff* of their Notice of Motion in the High Court is tetted as follows

in the judgment of that Court:

“. .. problems of the sort posed by the common-taimes are not presented by the
invalidation of convictions in terms of section 20Athe Sexual Offences Act. The
applicants submitted however that only the Contititial Court had jurisdiction to

grant relief which would have the generalised d@ftéddhe relief sought in paragraph
() and, if they were correct in this submissidmeyt would in due course approach

the Constitutional Court for an appropriate ordd&f.”

[87] Although in argument before this Court, counfe the applicants did not
abandon the contention that only this Court hagptwer to make such an order, they
did not vigorously pursue it. In my view the subgion cannot be sustained. All
courts competent to make declarations of constitali invalidity have the power to
make an appropriate order under section 172(1)(kf(i such order, in the

circumstances of a particular case, is “just ortafjle”. This was in fact so held B

100 Apove n 1 at 731H-J.

101 “(H) an order setting aside any conviction for tifeence of contravening section 20A of the Sexual
Offences Act 1957 (Act 23 of 1957), if that coniact related to conduct committed after 27
April 1994 and either an appeal from, or reviewtlod relevant judgment is pending or the
time for noting an appeal from that judgment haisyet expired;”

102 Above n 1 at 732A.
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v Ntsele'® The real issue is whether, in the circumstandethis case, an order
limiting the retrospectivity of the declaration wivalidity would indeed be just and
equitable, on a proper construction of that conaefite context of the section and the

Constitution as a whole.

[88] To the extent that a court of first instancastthis power, such court must
grapple with its exercise. This is necessary b&zdn a given case it might be
necessary to receive evidence in order to decidetheh, and in what manner, such
power should be exercised. It is essential thatcthurt of first instance receive and if
necessary adjudicate on such evidence, and nour abappeal or this Court on
confirmation. The importance of following suchragedure has been stressed by this

Court in similar contexts on a number of occasiShs.

[89] The above observations afford some indicabbthe complexities of deciding
whether to limit the retrospectivity of the orderdaif deciding to limit it, what order
would be just and equitable. There are otherdliffies, some of which were raised

with counsel in argument. In the result the Caortsidered it advisable to invite both

103 1997 (11) BCLR 1543 (CC) at para 12.

104 Brink v Kitshoff NO1996 (6) BCLR 752 (CC); 1996 (4) SA 197 (CC) atg4 - 5; Parbhoo and
Others v Getz NO and Anoth#897 (10) BCLR 1337 (CC); 1997 (4) SA 1095 (C@jgoat 5;Lawrence v the
State and Another; Negal v the State and AnotH&ojberg v The State and Anotl&97 (10) BCLR 1348
(CC); 1997 (4) SA 1176 (CC) at paras 14 - By Ntseld997 (11) BCLR 1543 (CC) at paral@jty Council

of Pretoria v Walker1998 (3) BCLR 257 (CC); 1998 (2) SA 363 (CC) atg15; Mistry v Interim National
Medical and Dental Council and Othet998 (7) BCLR 880 (CC) at para 34.
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the applicants and the Minister to submit writtegusanent on the most appropriate
order required by the circumstances of this caSach written arguments were duly
delivered by these parties and we have considée.t It is necessary to deal with

the various paragraphs of the High Court order rseply.

The Order Invalidating the Common-law Crime of Sago

[90] In this judgment the conclusion has alreadgrbeeached that this offence
should be declared constitutionally invalid in @stirety. This conclusion has been
reached by a direct application of the Bill of Rghto a common-law criminal

offence, not by a process of developing the comlaan

[91] We reached this conclusion, despite the flaat the constitutional invalidity of
the common-law offence of sodomy was not itsekeclily before us, because it was an
indispensable and unavoidable step in concludiagttie inclusion of this offence in
the various statutory schedules was constitutignialvalid'®. It was therefore a
constitutional matter that the Court was compeltedecide in terms of section 172(1)
of the 1996 Constitution. The Court is obligedsegtion 172(1)(a) in the light of this
finding to make an order of invalidity. Section2{¥)(b) then empowers the Court to

make any order that is “just and equitable”. linsany event impossible to make an

105 See paras 9 and 73 above.
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order under section 172(1)(b) of the Constitutidnah is just and equitable in relation
to the invalidity of the inclusion of the offence the statutory schedules, without at
the same time making such an order in relatiorhédonstitutional invalidity of the
offence itself. In order for this Court to discharits duty properly under section
172(1)(b) in the former case, it is obliged to darsthe latter case as well. There are
public interest concerns involved in this regardahgo beyond the interests of the
parties in the present case. The parties canyiraent suffer no prejudice. Itis clear
that, at the time, they were under a misappreharssoto what their concessions in
relation to the order meant and also as to theeffethe order made by Heher J. All
the parties requested the Court, in relation to ¢bastitutional invalidity of the
offence itself, to exercise its powers under sectil@2(1)(b). In my view we are

constitutionally obliged to do so in the presergeca

[92][ The criterion for the order which a courtaempetent to make under section
172(1)(b) of the 1996 Constitution pursuant to el@@ation of constitutional invalidity
Is that it must be “just and equitable”. The araa under section 98(6) of the interim
Constitution was “the interests of justice and ggoyernment”. There has as yet
been no comprehensive judgment of this Court onrtéaning of “just and equitable”
in section 172(1)(b) of the 1996 Constitution, altgh it has been alluded to $1v

Ntselé®® andDe Lange v Smuts NO and Oth&¥sNor is it necessary to attempt such

106 Above n 103 at paras 12-14.
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a comprehensive task in the present case.

[93] In Ntsele'scase'®® Kriegler J, dealing with the 1996 Constitutionatet! that
the principal features which have to be considevbdn contemplating the possibility
of a retrospective order had been crisply summansehe following passage from

O’Regan J's judgment i6 v Bhulwana; S v Gwadis®

“Central to a consideration of the interests oftiggs in a particular case is that
successful litigants should obtain the relief tsegk. It is only when the interests of
good government outweigh the interests of the idda litigants that the court will
not grant relief to successful litigants. In pipie too, the litigants before the court
should not be singled out for the grant of rellaif relief should be afforded to all
people who are in the same situation as the litgggseeUS v Johnsod57 US 537
(1982); Teague v Land89 US 288 (1989)). On the other hand, as wedtatS v
Zuma(at para 43), we should be circumspect in exergisur powers under section
98(6)(a) so as to avoid unnecessary dislocatioruandrtainty in the criminal justice
process. As Harlan J statedwiackey v US101 US 667 (1971) at 691:

‘No one, not criminal defendants, not the judiggstem, not society

as a whole is benefited by a judgment providing annshall

tentatively go to jail today, but tomorrow and evelay thereafter

his continued incarceration shall be subject tsHrdtigation on

issues already resolved.’
As a general principle, therefore, an order of livy should have no effect on cases which

have been finalised prior to the date of the ocdenvalidity.”

107 Above n 43 at paras 104-5.
108
Above n 103 at para 14.

109 1995 (12) BCLR 1579 (CC); 1996 (1) SA 388 (CC) aitap32.
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It was not the intention ifltsele’scase to suggest that the tests for retrospectvity
non-retrospectivity were identical under the inteand the 1996 Constitutions. But
both Bhulwana's case andNtsele’s case were concerned with the constitutional
invalidity of reverse onus provisions in the DrugdaDrug Trafficking Act 140 of
1992, and it was in this context that Kriegler Jatved that the above quoted
observations ilBhulwana’scase “ . . . are directly in point here and theetgf order

we granted in that case is equally appropriate.Hete

[94] The interests of good government will alwaygsdn important consideration in
deciding whether a proposed order under the 1996t@otion is “just and equitable”,
for justice and equity must also be evaluated ftbenperspective of the state and the
broad interests of society generally. As Ntsele’s case, it might ultimately be
decisive as to what is just and equitable. Atghme time the test under the 1996
Constitution is a broader and more flexible onegrehthe concept of the interests of

good government is but one of many possible fadtoconsider.

[95] The present is the first case in which thisu@ochas had to consider the
retrospectivity of an order declaring a statutarg@mmon-law criminal offence to be
constitutionally invalid. The issues involved éiffmaterially from those in cases

where reverse onus provisions have suffered this. faln the latter cases an

110
Above n 103 at para 14.
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unqualified retrospective operation of the invatid@ provisions could cause severe
dislocation to the administration of justice andoabe unfair to the prosecution who
had relied in good faith on such evidentiary primris!** In addition, the likely result

of such an unqualified order would be numerous alspaith the possibility of
proceedings having to be brought afr€¢hln each case the issue would arise as to
whether the accused in question would have beewviated, or could be convicted in
the absence of reliance on the particular revenses @rovision. In hearings afresh,
the necessary evidence to secure a conviction enalisence of the evidentiary

provision in question might no longer be availabfe.

[96] In the present case the situation is differefatom the perspective of adult gay
men who have been convicted of sodomy where thisiroed consensually and in
private, (to which | shall for convenience refer “@snsensual sodomy”) it seems
manifestly and grossly unjust and inequitable thath convictions should not be
capable of being set aside. People have beenatedwf an offence which ceased to
exist when the 1996 Constitution came into effdatfact, because of the principle of
objective constitutional invalidity, the offence ased to exist when the interim

Constitution came into force on 27 April 1994, hesm there is no doubt that this

1L See, for example, the observations in this regérdemtridge AJ inS v Zuma and Otherk995 (4)

BCLR 401 (CC); 1995 (2) SA 642 (CC) at para 43.
112 |d

113 Id
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Court, for all the reasons set forth in this judgmevould have declared the common-
law offence of sodomy to be inconsistent with aistethe provisions of section 8 of
the interim Constitution, had a constitutional ¢fage been brought under it.
Competent courts have wide powers under sectiol)(li to make orders that are
“‘lust and equitable”. The chance fact that a aarginal challenge against the
offence of sodomy was not brought under the int€€mnstitution should not deter us,
in the particular circumstances of this case, fgimng full retrospective effect, to 27

April 1994, to an order which justice and equitgarly require.

[97] An unqualified retrospective order could easibve undesirable consequences.
Persons might act directly under the order to hesmvictions set aside without
adequate judicial supervision or institute claimsdamages. The least disruptive way
of giving relief to persons in respect of past donons for consensual sodomy is
through the established court structures. On tifemgth of the order of constitutional
invalidity such persons could note an appeal againesr convictions for consensual
sodomy, where the period for noting such appealniohyet expired or, where it has,
could bring an application for condonation of th&lnoting of an appeal or the late
application for leave to appeal to a court of cotape jurisdiction. In this way
effective judicial control can be exercised. Aliigh this might result in cases having
to be reopened, it will in all probability not caudislocation of the administration of

justice of any moment.
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[98] We should, however, limit the retrospectivéeet of the order declaring the
offence of sodomy to be constitutionally invalid dases of consensual sodomy. In
respect of all other cases of sodomy, the ordeuldhoe limited to one which takes
effect from the date of this judgment. This isezgil, in my view, to prevent persons
convicted of sodomy which amount to “male rape’nfrbaving their past convictions
set aside. To permit this would be neither justewuitable. In the absence of such a
limitation confusion might arise, upon a convictiogeing set aside in such cases, as to
whether a conviction of indecent assault or assatitift intent to do grievous bodily

harm, could validly be substituted.

The Order Declaring Section 20A of the Sexual @#enAct to be Constitutionally

Invalid

[99] In substance this order has as little prospéaausing disruption as the order

in relation to the common-law offence of sodomytifs given a similar qualified

retrospective effect.

The Order Declaring the Inclusion of Sodomy astamlin Schedule 1 of the CPA to

be Constitutionally Invalid
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[100] The effect of including the offence of sodomythis Schedule has been set
forth in paragraph 7 above. The implication of @der declaring sodomy to be
constitutionally invalid differs according to tharnicular section of the CPA or other
statute to which Schedule 1 of the CPA relates, difidrent considerations apply in

deciding the question of retrospectivity.

[101] Section 37(1)(a)(iv) of the CPA; section F{0) of the Intercepting and
Monitoring Prohibition Act, 127 of 1992 (read witiie definition of “serious offence”
under section 1 of that Act); and section 13(8th&f South African Police Service
Act, 68 of 1995 (the effect whereof has been suns®drin paragraph 7 (i), (vii) and
(viii) respectively above) all relate to actions imgans of which evidence could have
been obtained and used against an accused who maigltoeen convicted of sodomy.
It must be emphasised that giving such an ordelifiobretrospective effect does not
mean that evidence obtained by means of the aboweisjpns was necessarily
inadmissible in any such trials or will necessabié/inadmissible in future. That is an
issue to be decided by the court seized of anyemptirsuant to the above order and
will be decided by such court having regard, whapelicable, to the provisions of

section 35(5) of the Constitution, which provides:

“Evidence obtained in a manner that violates aghtrin the Bill of Rights must be
excluded if the admission of that evidence woultber the trial unfair or otherwise

be detrimental to the administration of justice.”

74



ACKERMANN J

[102] The effect of sections 40(1)(b), 42(1)(a)(2960(4)(a), 60(5)(e), 60(5)(g), and
185A(1) of the CPA has been summarised in paragra@i, (iii), (iv), (v) and (vi)
above. These provisions of the CPA, with the etioapof those applying to bait;

all relate to actions which are completed befoeedabcused is brought to trial, or, as in
the case of section 185A, stand quite outsiderthk tThese provisions can have no
effect on the fairness of the ensuing trial itseld to give the order retrospective
effect in respect of them could conceivably opendbor for civil claims against those
who have performed them. Where persons perforrtiagacts did so in good faith
and on the acceptance of the validity of the piows in question, as they related to
the offence of sodomy, it would not ordinarily hesij or equitable to give the order
any retrospective operation at all, for the reasiated inDe Lange v Smuts NO and
Others'*® If the persons concerned acted in bad faith #uo¢ that the order in this
case does not operate retrospectively would ncardafy action which an accused (or

his or her estate in the case of section 49(2hef @PA) might have had on the

14 Namely section 60(4)(a), 60(5)(e) and 60(5)(g)hef CPA

15 Above n 43 at para 105, where the following wasesta

“Moreover, if the order is granted any retrospesteffect it could raise
uncertainties as to whether a person unconstititiypcommitted to prison
in the past had a claim for damages in respect eframittal which was
unassailable at common law at the time and orderegbod constitutional
faith. If it were to transpire that the retrospeetoperation of the order does
not provide a cause of action for damages, thesopsrunconstitutionally
detained in the past suffer no prejudice in refatm damages. If it has the
effect of giving rise to such a claim, then it seeim be a most undesirable
consequence, having regard to the fact that thevétiah took place in good
faith.”
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grounds of acts performed mala fide. As far aslig provisions are concerned
similar considerations would apply. They could yonery obliquely affect the
accused's so-called “right to a speedy tfidl”under section 35(3)(d) of the
Constitution, where the accused’s appropriate rgmedmely to be granted bail in
order to ameliorate the harmful consequences oéydein the trial, would be
unaffected™ In relation to all these provisions, the argumémt giving the
declaration of invalidity no retrospective effes powerful. It is not, however,
possible to envisage all the possible consequefioesng from a declaration of
invalidity and it is therefore considered prudentthe appropriate order, to confer a

discretion on a court of competent jurisdiction.

[103] The effect of section 1(8) and (9) and sec®gl)(c) of the Special Pensions
Act, 69 of 1996 has been summarised in paragraf@k) and (x) above. They relate
to monetary claims against the state arising diréicim the operation of the statute in
guestion and there are no grounds of justice oityegustifying any limitation on the
retrospective operation of the order. No reasom been suggested why the state
should not discharge its full obligations under 8mecial Pensions Act on the basis
that the provisions relating to the offence of sogidbecame constitutionally invalid as

from the date on which the interim Constitution eaimto operation, at least in respect

116 SeeWild and Another v Hoffert NO and Othe¥898 (6) BCLR 656 (CC); 1998 (3) SA 695 (CC) at
para 1.

17 Id at para 34.
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of consensual sodomy in private between adult malkésis not just or equitable,

however, if such retrospectivity were to give riseany cause of action against any
individual who applied the provisions relating mdemy in these sections of the Act
in good faith before the date of this order. Caousatly it would also be prudent to

confer a discretion on a court of competent juosdn.

The Order Declaring the Inclusion of Sodomy as tml in the Schedule to the

Security Officers Act to be Constitutionally Inwali

[104] The effect of including the offence of sodonmy this Schedule has been
considered in paragraph 8 above. It prohibits @sqgre convicted of sodomy from
registering as a security officer, or exposes larhaving such registration withdrawn,
and such conviction may lead to a finding of immoponduct for purposes of the
Act. Justice and equity would seem to require eserohaving full retrospective
effect, at least in respect of consensual sodongyiviate between adult males. There
is little or any likelihood of disruption. Its ceaquence would merely be to correct the
registration of persons convicted and the settisigeaof any findings of improper
conduct based on the conviction for such offened.the same time, however, it
would not be just or equitable if such retrospextperation gave rise to any cause of
action against any individual who applied the psavs relating to sodomy in these

sections of the Act in good faith before the ddtthis order and here, too, it would be
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prudent to confer a discretion on a court of compejurisdiction.

[105] Although counsel for the applicants have cartdd an audit of statutory
provisions in order to identify those statutes whigcorporate the offence of sodomy
or otherwise rely thereon they could, understandapi’e no firm assurance that the
statutory provisions identified in this case are timly ones falling into this category.
The possibility exists that there are further statuprovisions of this nature. It is
inadvisable to attempt to make an order in therabstelating to such statutes and the
extent to which the constitutional invalidity ofettoffence of sodomy, as applied to
such statutes, should have retrospective eff€bts is a matter best left to the High

Courts to deal with on a case by case basis slioeldeed arise.

[106] | accordingly make the following order:

1.1. The common law offence of sodomy is declaredé inconsistent with the

Constitution of the Republic of South Africa, 1986d invalid.

1.2. In terms of section 172(1)(b) of the 1996 Gitwmson, it is ordered that the
order in paragraph 1.1 shall not invalidate anyvation for the offence of sodomy
unless that conviction relates to conduct constigutconsensual sexual conduct

between adult males in private committed after 2#ilAL994 and either an appeal
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from, or a review of, the relevant judgment is pagdor the time for noting of an
appeal from that judgment has not yet expired omdonation for the late noting of an
appeal or late filing of an application for leawe dappeal is granted by a court of

competent jurisdiction.

1.3 In all cases of sodomy which do not relatedndtict constituting consensual
sexual conduct between adult males in privateotider in 1.1 will come into effect

on the date of this judgment.

2.1. Section 20A of the Sexual Offences Act, 195 deaclared to be inconsistent

with the 1996 Constitution and invalid.

2.2. In terms of section 172(1)(b) of the 1996 Gitunson, it is ordered that the
order in paragraph 2.1 shall not invalidate anyvadion in terms of section 20A of
the Sexual Offences Act, 1957 unless that conwicivas related to conduct that took
place after 27 April 1994 and either an appeal frama review of, the relevant
judgment is pending, or the time for noting of ap@al from that judgment has not
yet expired, or condonation for the late notingaof appeal or late filing of an

application for leave to appeal is granted by atcoluicompetent jurisdiction.

3.1. The inclusion of the common-law offence of @og in Schedule 1 of the
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Criminal Procedure Act, 1977 is declared to be mststent with the provisions of the

1996 Constitution and invalid.

3.2 In terms of section 172(1)(b) of the Constdntiit is declared that the order
referred to in para 3.1 shall not invalidate anmygndone in reliance on the inclusion of
“sodomy” in the schedule, as incorporated in thevigions of section 37(1)(a)(iv) of
the Criminal Procedure Act, 51 of 1977; sectiod)@{) of the Intercepting and
Monitoring Prohibition Act, 127 of 1992 (read witiie definition of “serious offence”
under section 1 of that Act); and section 13(8)h&f South African Police Service
Act, 68 of 1995, unless a court of competent juctsoh decides that it is just and
equitable that conduct pursuant to such relianedl &l declared invalid, provided
that due regard must be had to the provisions atise 35(5) of the 1996

Constitution.

3.3 In terms of section 172(1)(b) of the Constdntiit is declared that the order
referred to in para 3.1 shall, in all cases othantthose mentioned in paragraph 3.2
above, not invalidate anything done in reliancettom inclusion of “sodomy” in the
schedule, unless a court of competent jurisdictiecides that it is just and equitable

that conduct pursuant to such reliance shall b&ackst invalid.

4.1. The inclusion of the common-law offence of @og in schedule 1 of the
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Security Officers Act, 92 of 1987 is declared toiheonsistent with the provisions of

the 1996 Constitution and invalid.

4.2. In terms of section 172(1)(b) of the Consiwtoy it is declared that the order
referred to in paragraph 4.1 shall not invalidatgtlaing done in reliance on the
inclusion of “sodomy” in the schedule of the Seguffficers Act, 1987, unless a
court of competent jurisdiction decides that itjust and equitable that conduct

pursuant to such reliance shall be declared invalid

Chaskalson P, Langa DP, Goldstone J, Kriegler kgdm J, O’'Regan J and Yacoob

J all concur in the judgment of Ackermann J

SACHS J:

[107] Only in the most technical sense is this secabout who may penetrate whom
where. At a practical and symbolical level it ®at the status, moral citizenship and
sense of self-worth of a significant section of doenmunity. At a more general and
conceptual level, it concerns the nature of thenpdemocratic and pluralistic society
contemplated by the Constitution. In expressing wgncurrence with the

comprehensive and forceful judgment of Ackermannfdel it necessary to add some

complementary observations on the broader matiensll present my remarks - in a
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preliminary manner as befits their sweep and corxifgle in the context of responding

to three issues which emerged in the course ofnaggt The first concerns the
relationship between equality and privacy, the sddbe connection between equality
and dignity, and the third the question of the nmeguof the right to be different in the

open and democratic society contemplated by thestitotion.

Equality and Privacy

[108] It is important to start the analysis by askiwhat is really being punished by
the anti-sodomy laws. Is it an act, or is it asp@a? Outside of regulatory control,
conduct that deviates from some publicly estabtisherm is usually only punishable
when it is violent, dishonest, treacherous or imemther way disturbing of the public
peace or provocative of injury. In the case of enabmosexuality however, the
perceived deviance is punished simply because dieigsant. It is repressed for its
perceived symbolism rather than because of itsgrdnarm. If proof were necessary,
it is established by the fact that consensual gealetration of a female is not
criminalised. Thus, it is not the act of sodomgttts denounced by the law, but the
so-called sodomite
who performs it; not any proven social damage thatthreat that same-sex passion in

itself is seen as representing to heterosexualrhegg'*®

118 As Foucault commented in a celebrated formulation:

“As defined by the ancient civil or canonical esgdsodomy was a category
of forbidden acts, their perpetrator was nothingrenthan the juridical
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[109] The effect is that all homosexual desire agmted, and the whole gay and

lesbian community is marked with deviance and psiye When everything
associated with homosexuality is treated as bamgely repugnant or comical, the
equality interest is directly engaged. Peoplesalgect to extensive prejudice because
of what they are or what they are perceived tonlo¢ because of what they do. The
result is that a significant group of the populatis, because of its sexual non-
conformity, persecuted, marginalised and turnednnitself. | have no doubt that
when the drafters of the Bill of Rights decided mgsly to include sexual orientation

in their list of grounds of discrimination that weepresumptively unfair}? they had

subject of them. The nineteenth-century homoselleeame a personage, a
past, a case history, and a childhood, in additidpeing a type of life, a life
form, and a morphology, with an indiscreet anatoemyd possibly a
mysterious physiology. Nothing that went into bi¢al composition was
unaffected by his insidious and indefinitely actipeinciple; written
immodestly on his face and body because it wasceetsthat always gave
itself away. It was consubstantial with him, lessa habitual sin than as a
singular nature. We must not forget that the psladical, psychiatric,
medical category of homosexuality was constitutedhfthe moment it was
characterised - Westphal's famous article of 1870 ‘contrary sexual
relations’ can stand as its date of birth - lessaltype of sexual relations
than by a certain quality of sexual sensibilityGeatain way of inverting the
masculine and the feminine in oneself. Homose®ualppeared as one of
the forms of sexuality when it was transposed ftbm practice of sodomy
onto a kind of interior androgyny, a hermaphrodisinthe soul. The
sodomite had been a temporary aberration, the hexuat was now a
species.” Foucaulfhe History of Sexuality Volume One: An Introduttio
(1978)in Pantazis “The Problematic Nature of Gay Idght{1996) 12SA
Journal of Human Right291 at 298.

19 Section 9 of the Constitution provides:

“(2) Everyone is equal before the law and has tight to equal
protection and benefit of the law.

(2) Equality includes the full and equal enjoymeiitall rights and
freedoms. To promote the achievement of equddyislative and
other measures designed to protect or advance mEgrsor
categories of persons, disadvantaged by unfairidistion may
be taken.

) The state may not unfairly discriminate dikgorr indirectly against
anyone on one or more grounds, including race, gensex,
pregnancy, marital status, ethnic or social origialour, sexual
orientation, age, disability, religion, consciendmelief, culture,
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considerations

in mind. There could be few stronger cases than pghesent for invoking the

protective concern and regard offered by the Ctutitn.

(4)

(5)

language and birth.
No person may unfairly discriminate directly indirectly against
anyone on one or more grounds in terms of subsed).

National legislation must be enacted to prevenprahibit unfair
discrimination.

Discrimination on one or more of the ground$eld in subsection
(3) is unfair unless it is established that thedisination is fair.”
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[110] Against this background it is understanddbé the applicants should urge this

Court to base its invalidation of the anti-sodormy$ on the ground that they violated
the equality provisions in the Bill of Rights. lseacceptable however, is the manner
in which applicants treated the right to privacyegenting it in their written
argument® as a poor second prize to be offered and receugdin the event of the
Court declining to invalidate the laws because bfemch of equality. Their argument
may be summarised as follows: privacy analysisasléquate because it suggests that
homosexuality is shameful and therefore should belyprotected if it is limited to the
private bedroom; it tends to limit the promotiongay rights to the decriminalisation
of consensual adult sex, instead of contemplatimgoge comprehensive normative
framework that addresses discrimination generabjirest gays; and it assumes a dual
structure - public and private - that does not wagpthe complexity of lived life, in
which public and private lives determine each qtléth the mobile lines between

them being constantly amenable to repressive diefini*

[111] These concerns are undoubtedly valid. Yegnrisider that they arise from a set
of assumptions that are flawed as to how equahty privacy rights interrelate and
about the manner in which privacy rights shouldythe understood; in the first place,

the approach adopted by the applicants subjectsligquand privacy rights to

120 In his oral presentation counsel for the applicamdécated that his concern was not with the piyvac

argument in itself, but the way in which the judgron privacy might be couched. It is to thiseem that |
address myself.

121 See Pantazis above n 1 and Cameron “Sexual Qi@ntand the Constitution: A Test Case for
Human Rights'(1993) 110SA Law Journa#i50.
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inappropriate sequential ordering, while secondlyundervalues the scope and

significance of privacy rights. The cumulative ukds both to weaken rather than
strengthen applicants’ quest for human rights, @ndut the general development of

human rights jurisprudence on a false track.

[112] | will deal first with the question of inapporiate separation of rights and
sequential ordering, that is, with the assumptlaat tn a case like the present, rights
have to be compartmentalised and then ranked iceddshg order of value. The fact
is that both from the point of view of the persaitected, as well as from that of
society as a whole, equality and privacy cannosdygarated, because they are both
violated simultaneously by anti-sodomy laws. |e firesent matter, such laws deny
equal respect for difference, which lies at therhehequality, and become the basis
for the invasion of privacy. At the same time, thegation by the state of different
forms of intimate personal behaviour becomes thundation for the repudiation of
equality. Human rights are better approached afdndied in an integrated rather
than a disparate fashion. The rights must fifgdeple, not the people the rights. This
requires looking at rights and their violationsnfra persons-centred rather than a

formula-based position, and analysing them contdituather than abstractly?

122 It was in this spirit that L’Heureux-Dubé JHyan v. Canad€1995) 29 CRR (2d) 79 at 120 remarked:
“In reality, it is no longer the ‘grounds’ thateadispositive of the question of
whether discrimination exists, but tkecial contexiof the distinction that
matters. [Clontext is of primary importance andtthbstract ‘grounds of
distinction’ are simply an indirect method to astdiea goal which could be
achieved more simply and truthfully by asking theect question: ‘Does
this distinction discriminate against this groupebple?’ ”
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[113] One consequence of an approach based onxtamnd impact would be the
acknowledgement that grounds of unfair discrimoratcan intersect, so that the
evaluation of discriminatory impact is done not ading to one ground of
discrimination or another, but on a combination batth!* that is, globally and
contextually, not separately and abstratfly. The objective is to determine in a
gualitative rather than a quantitative way if theouyp concerned is subjected to

scarring®® of a sufficiently serious nature as to merit citagbnal intervention.

123 This approach seems to be contemplated by the wondsne or more grounds” in section 9(3). See n

2 above.
124 Critical race feminists are at the forefront of thevement towards a contextual treatment and
understanding of the lives of those who face midtiiscrimination. A major thrust of the criticace genre is
to focus on the multileveled identities and mutiglonsciousness of women of colour, in particulro are
often discriminated against on the basis of raeadgr and economic class. In doing so, criticed f@minism
draws attention to the need for conscious condideraf fundamental rights within the context ofrgens
whose identities may involve the intersection aesagender, class, sexual orientation, physicalddiantage or
other characteristics which often serve as thesbfsi unfair discrimination. See, for example, exant
anthology: Wing (edCritical Race Feminism, a read¢éNew York University Press, New York and London
1997).
125 One of the many complex forms of scarring was fashodescribed by Du Bois thus:
“It is a peculiar sensation, this double-consci@ssn this sense of always
looking at one’s self through the eyes of othefaneasuring one’s soul by
the tape of the world that looks on in amused copteand pity. One ever
feels his twoness - an American, a Negro.” Du Boiie Souls of Black
Folk: Essays and Sketch@i3ado, Mead and New York, 1979) at 3 quoted
in Minnow Making all the Difference: Inclusion, ExclusiomdaAmerican
Law (Cornell University Press, Ithaca and London, )%808.
Williams refers to the same near schizophrenic e&pee speaking of:
“. . . the phenomenon of multiple consciousnessltiphe voice, double-
voicedness - the shifting consciousness which és dhily experience of
people of color and of women. When | was younbese to associate that
dreamy, many sided feeling of the world with fethrat | was schizophrenic.
Now that | am older (and postmodern) | think tHsre is much sanity in
that world- view. If indeed we are mirrors of eauther in this society, if |
have a sense of self-concept that is in any waytseleger dependent upon
the regard of others, upon the looks that | sonegtiget in other people’s
eyes as judgment of me - if these others indeeplggpme part of my sense
of myself, then it makes a certain amount of sosgaise to be in touch with,
rather than unconscious of, that doubleness of Ifpythat me that stares
back in the eyes of others.” in Williams “Respots@&lari Matsuda” (1989)
11Womens Rights Law Reportet at 11.
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Thus, black foreigners in South Africa might bejsabto discrimination in a way that

foreigners generally, and blacks as a rule, arginoduld in certain circumstances be
a fatal combination. The same might possibly apjelyunmarried mothers, or
homosexual parents, where nuanced rather than acedglgapproaches would be
appropriate. Alternatively, a context rather theetegory-based approach might
suggest that overlapping vulnerability is capablé mroducing overlapping

discrimination. A notorious example would be Aémcwidows, who historically have
suffered discrimination as blacks, as Africans,vasmen, as African women, as
widows and usually, as older people, intensifiedihmy fact that they are frequently

amongst the lowest paid workefs.

[114] Conversely, a single situation can give rise multiple, overlapping and
mutually reinforcing violations of constitutionaghts. The case before us is in point.
The group in question is discriminated against beeaof the one characteristic of
sexual orientation. The measures that assail pleegonhood are clustered around this
particular personal trait. Yet the impact of th&ses on the group is of such a nature
that a number of different protected rights areuiameously infringed. In these
circumstances it would be as artificial in law &swould be in life to treat the

categories as alternative rather than interactimesome contexts, rights collide and an

126 See Simongéfrican Women: Their Legal Status in South Afi@#&iurst & Co, London 1968) at 285:
“Women carry a double burden of disabilities. eyhare discriminated
against on the grounds of both sex and race. Mm kinds of
discrimination interact and reinforce each othe®ée generally the chapter
on “Widows in Distress”.
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appropriate balancing is requir&d. In others, such as the present, they inter-relate

and give extra dimension to the extent and imp&dhe infringement. Thus, the
violation of equality by the anti-sodomy laws id #le more egregious because it
touches the deep, invisible and intimate side oppes lives. The Bill of Rights tells
us how we should analyse this interaction: in tezinerms, the gross interference
with privacy will bear strongly on the unfairnesitbe discrimination?® while the
discriminatory manner in which groups are targefied invasions of privacy will

destroy any possibility of justification for suatvasions'?®

[115] The depreciated value given in argument tealidation on the grounds of
privacy, treating it as a poor relation of equalityas a result of adopting an
impoverished version of the concept of privacylitsdn my view, the underlying
assumptions about privacy were doubly flawed, befag too narrow in their
understanding, on the one hand, and far too widkdaim implications, on the other. |

will deal first with the undue narrowness of undansling.

127 SeeDu Plessis and Others v De Klerk and Anoth@96 (5) BCLR 658 (CC); 1996 (3) SA 850 (CC) at
para 55, per Kentridge AJ:

“A claim for defamation, for instance, raiseseadion between the right to

freedom of expression and the right to dignity.”

128 See section 9(3) above n 2.

129 Section 36 reads:

“(1) The rights in the Bill of Rights may be lited only in terms of law
of general application to the extent that the ktiiin is reasonable
and justifiable in an open and democratic societyeld on human
dignity, equality and freedom, . . .”
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[116] There is no good reason why the concept imapy should, as was suggested,

be restricted simply to sealing off from state tcohwhat happens in the bedroom,
with the doleful sub-text that you may behave aaiely or shamefully as you like,
on the understanding that you do so in privétdt has become a judicial cliché to say
that privacy protects people, not plaé&sBlackmun J irBowers, Attorney General of
Georgia v. Hardwick et &t made it clear that the much-quoted “right to bi le
alone” should be seen not simply as a negative tigloccupy a private space free
from government intrusion, but as a right to getwith your life, express your
personality and make fundamental decisions about ydimate relationships without

penalisatiort®® Just as “liberty must be viewed not merelygativelyor selfishly as a

130 The judgment of Ackermann J above at paras 29-§#ullg explains the context in which Cameron

came to make the distinction between equality andagy. It also contains trenchant observationsttos
importance of protecting private intimacy with whicfully associate myself.

131 The phrase was first coined by Stewart Batz v United State389 US 347, 351 (1967). Skstry v
Interim National Medical and Dental Council of Sbuifrica and Otherd 998 (7) BCLR 880 (CC) at para 21.
See also n 18 below.

132 478 U.S. 186 (1985).

133 Id at 205-14:
“We protect the decision whether to have a ch#ddause parenthood alters
so dramatically an individual's self-definition, hbecause of demographic
considerations or the Bible’s command to be frudfud multiply.

The fact that individuals define themselves sigmificant way through their
intimate sexual relationships with others suggests, Nation as diverse as
ours, that there may be many ‘right’ ways of corithgcthose relationships,
and that much of the richness of a relationship e@ame from the freedom
an individual has to choose the form and naturthe$e intensely personal
bonds.

‘The makers of our Constitution undertook to secaonditions
favorable to the pursuit of happiness. They retghthe
significance of man’s spiritual nature, of his fagk and
of his intellect. They knew that only a part o€&tpain,
pleasure and satisfactions of life are to be foumd
material things. They sought to protect Americiantheir
beliefs, their thoughts, their emotions and their
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mere absence of restraint, lpgsitivelyand socially as an adjustment of restraints to

the end of freedom of opportunity*®! so must privacy be regarded as suggesting at
least some responsibility on the state to promoteditions in which personal self-

realisation can take place.

[117] The emerging jurisprudence of this Court uslyf consistent with such an
affirmative approach. IBernstein and Others v Bester and OtheO Ackermann

J pointed out that the scope of privacy had beesety related to the concept of
identity and that “rights, like the right to privgcare not based on a notion of the
unencumbered self, but on the notion of what isessary to have one’s autonomous
identity . . . In the context of privacy this medhat it is . . . the inner sanctum of the
person such as his/her family life, sexual prefeeeand home environment which is

shielded from erosion by conflicting rights of themmunity.** Viewed this way

sensations.” [QuotingStanley v Georgié394 U.S. 557
(1969) at 564.]

[Dlepriving individuals of the right to chooser fthemselves how to conduct
their intimate relationships poses a far greateeahto the values most
deeply rooted in our Nation’s history than toleramdé nonconformity could
ever do.”
134 Brennan “Reason, Passion, and the Progress ofatlvé The Forty-Second Annual Benjamin N.
Cardozo Lecture, (1988) 10Gardozo Law Review at 10, quoting CardoZbhe Paradoxes of Legal
Sciencg1928)at 118.

135 1996 (4) BCLR 449 (CC); 1996 (2) SA 751 (CC) atgsaB5 and 67 quoting Forst at n 90. The learned
judge went on to observe that:
“[TThis implies that community rights and the righof fellow members
place a corresponding obligation on a citizen, ghgrshaping the abstract
notion of individualism towards identifying a coete member of civil
society. Privacy is acknowledged in the truly peed realm, but as a person
moves into communal relations and activitiesthe.scope of personal space
shrinks accordingly.”
It should be noted that personal space is not eduaith physical space, although there can be a
relation between the two. Skhstry above n 14 at para 21.
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autonomy must mean far more than the right to ogeumpenvelope of space in which

a socially detached individual can act freely frotterference by the state. What is
crucial is the nature of the activity, not its sité&/hile recognising the unique worth of
each persoft® the Constitution does not presuppose that a haltleights is as an
isolated, lonely and abstract figure possessing isentbodied and socially
disconnected self. It acknowledges that peopkeilivheir bodies, their communities,
their cultures, their places and their times. Ex@ression of sexuality requires a
partner, real or imagined. It is not for the statehoose or to arrange the choice of

partner, but for the partners to choose themselves.

[118] At the same time, there is no reason why dbecept of privacy should be
extended to give blanket libertarian permission geople to do anything they like
provided that what they do is sexual and done inapg. In this respect, the
assumptions about privacy rights are too broad.er@hare very few democratic
societies, if any, which do not penalise personsefogaging in inter-generational,
intra-familial, and cross-species sex, whether ublig or in private. Similarly, in
democratic societies sex involving violence, deoept voyeurism, intrusion or
harassment is punishable (if not always punish@®|se actionable, wherever it takes
place (there is controversy about prostitution @ado-masochistic and dangerous

fetishistic sex)*” The privacy interest is overcome because of #regived harm.

136 Prinsloo v Van der Linde and Anoth#997 (6) BCLR 759 (CC); 1997 (3) SA 1012 (CCpata 31.

187 For a psychoanalyst's view see Young “Is ‘Perversi@bsolete?” (1996Psychology in Society

92



SACHS J

[119] The choice is accordingly not an all-or-nathione between maintaining a
spartan normality, at the one extreme, or entevigt has been called the post-
modern supermarket of satisfactions, at the dffieRespect for personal privacy does
not require disrespect for social standdfdsThe law may continue to proscribe what
Is acceptable and what is unacceptable even ihaeltb sexual expression and even
in the sanctum of the home, and may, within jusile limits, penalise what is

harmful and regulate what is offensive. What igc@l for present purposes is that

whatever limits are established they do not offgreConstitution.

Equality and Dignity

[120] It will be noted that the motif which linksxd unites equality and privacy, and

which, indeed, runs right through the protectioffered by the Bill of Rights, is

dignity.**° This Court has on a number of occasions emplehgigecentrality of the

(PINS)(21) 5 at 12. He argues that the concept of psime gave way to that of pluralism, but that thare
still limits to what is acceptable in sexual beloavi

138 Id at 13.

139 See also para 133 below.

140 O’Regan J comments i v Makwanyane and Anoth£895 (6) BCLR 665 (CC); 1995 (3) SA 391
(CC) at para 328:

“The importance of dignity as a founding value tbé new Constitution

cannot be overemphasised. Recognising a right imitd is an

acknowledgement of the intrinsic worth of humamigei human beings are

entitled to be treated as worthy of respect anadteon This right therefore

is the foundation of many of the other rights tha specifically entrenched

in Chapter 3.”
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1“1 In an interesting

concept of dignity and self-worth to the idea ofualdy.
argument*? the Centre for Applied Legal Studies (the Centr@} mounted a frontal
challenge to this approach, arguing that the etyualause is intended to advance
equality, not dignity, and that the dignity prowaiss in the Bill of Right¥” should take
care of protecting dignity. This was part of amitation to the Court to re-visit its
whole approach to equality jurisprudence, shifttrgn what the Centre called the
defensive posture of reliance on unlawful discriation under section 9(3f to what

it claimed to be an affirmative position of pronmgfi equality under the broad
provisions of section 9(1). The constitutional atien of section 9(13}° it argued,
had been reduced from that of the guarantor of tanbge equality to that of a

gatekeeper for claims of violation of dignity.

[121] Ackermann J has, | believe, dealt convingmgith the assertion that the Court
has failed to promote substantive as opposed todoequality. Indeed, his judgment

Is itself a good example of a refusal to followoanfial equality test, which could have

141 President of the Republic of South Africa and AepbthHugo1997 (6) BCLR 708 (CC)1997 (4) SA
1 (CC) at para 41Prinsloo v van der Linde and Anothabove n 19 at paras 31-3arksen v Lane NO and
Others1997 (11) BCLR 1489; 1998 (1) SA 300 (CC) at z0a

142 In' S v Mhlungu and Other$995 (3) SA 867 (CC); 1995 (7) BCLR 793 (CC) atg 129, | had
occasion to refer to the importance of “. . . anpipled judicial dialogue, in the first place beamemembers of
this Court, then between our Court and other coutte legal profession, law schools, Parliament], an
indirectly, with the public at large.” The critiglby the Centre is to be welcomed, even though altyrauch
generalised observations could be expected to e ingournal articles rather than through amigiuanents.
143 Section 10 provides:
“Everyone has inherent dignity and the right &wvén their dignity respected
and protected.”

144 Above n 2.
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based invalidity simply on the different treatmeattcorded by the law to anal

intercourse according to whether the partner wae noa female. Instead, the
judgment has with appropriate sensitivity for theyvanti-gay prejudice has impinged
on the dignity of members of the gay communityussed on the manner in which the
anti-sodomy laws have reinforced systemic disadgmtboth of a practical and a
spiritual nature. Furthermore, it has done solyoadopting the viewpoint of the so-
called reasonable lawmaker who accepts as objealliiee prejudices of heterosexual
society as incorporated into the laws in questir, by responding to the request of
the applicants to look at the matter from the pecipe of those whose lives and sense
of self-worth are affected by the measuf@s! would like to endorse, and | believe,
strengthen this argument by referring to reasongrioiciple and strategy why, when
developing equality jurisprudence, the Court shaddtinue to maintain its focus on
the defined anti-discrimination principles of seos 9(3), (4) and (5), which contain

respect for human dignity at their core.

[122] The textual pointers against the Centre’siargnt to the effect that section 9(1)
should be interpreted so as to carry virtually Wieole burden of securing equality,

have been crisply identified in Ackermann J's juggni’’ There are, | believe,

145 Id

146 Ackermann J above at paras 20-27 and paras 58-64.

147 See above at paragraphs 15-19. It should be ribtddthe question of substantive socio-economic
claims has been directly attended to by meanseoexpress inclusion of a number of socio-econoigttts in
the Bill of Rights coupled with an indication ofetlresponsibility of the legislature to ensure thealisation
within resource possibilities. See sections 2@ught), 27 (health care, food, water and socialisgg and 29
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additional considerations supporting a structuracu$ on non-discrimination as the

heart of implementable equality guarant&és:institutional aptnes¥; functional
effectiveness? technical disciplin€>® historical congruency’? compatibility with

international practicé® and conceptual sensitivity.

[123] By developing its equality jurisprudence arounce thoncept of unfair
discrimination this Court engages in a structurestalirse centred on respect for

human rights and non-discriminatiGi. It reduces the danger of over-intrusive

(education) of the 1996 Constitution.
148 “We promote equality by reducing discriminationdane reduce discrimination by reducing the gap
between advantage and historic, arbitrary disadggnt See Abella AJ iR v M (C)(1995) 30 CRR (2d) 112 at
119.

149 See Nowak and RotundZonstitutional Laws ed (West Publishing Company, St. Paul Minn 1985)

601.

150 Hogg comments:
“A study prepared in 1988, only three years after ¢oming into force of s
15 ... found 591 cases (two-thirds of which wegorted in full) in which a
law had been challenged on the basis of s 15. Mbghe challenges
seemed unmeritorious, and most were unsuccessfuthb absence of any
clear standards for the application of s 15 engmadawyers to keep trying
to use s. 15 whenever a statutory distinction wiitikethe disadvantage of a
client.” in HogdgConstitutional Law of Canada ed (Carswell Professional
Publishing, Canada 1992) at 1162.

151 Sections 9(3), (4) and (5) of the 1996 Constitupoovide the structure for focused and candid jadlic
analysis.

152 The extensive list of grounds of discrimination gpeally enumerated in section 9(3) underlines the
special weight given by the Bill of Rights to corttivag unfair discrimination in the many guises #@shbeen
wont to adopt.

153 Far from the concept of non-discrimination beingalwvend negative, Sieghart refers to it as possibly
the strongest principle of all to be found in im&tional human rights law. See Siegh@re International Law

of Human RightgClarendon Press, Oxford 1983), referred tdnime: the Education Bill of 1995 (Gauteng)
1996 (4) BCLR 537 (CC); 1996 (3) SA 165 (CC) atagpat.

154 See the case @dfndrews v Law Society of British Columi§ie989) 30 CRR (2d) 193, a landmark in
equality jurisprudence.
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judicial intervention in matters of broad socialipp while emphasising the Court’s

special responsibility for protecting fundamentghts in an affirmative manner. It

also diminishes the possibility of the Court beingndated by unmeritorious claims,
and best enables the Court to focus on its speowtion, to use the techniques for
which it has a special aptitude, and to defendritexests for which it has a particular
responsibility. Finally, it places the Court’'sigprudence in the context of evolving

human rights concepts throughout the world, anouofcountry’s own special history.

[124] Contrary to the Centre’s argument, the violatibdignity and self-worth under
the equality provisions can be distinguished fromiadation of dignity under section
10 of the Bill of Rights>® The former is based on the impact that the medsas on
a person because of membership of an historicaliyevable group that is identified
and subjected to disadvantage by virtue of certalosely held personal
characteristics® of its members; it is the inequality of treatmémit leads to and is
proved by the indignity. The violation of dignitjmder section 10, on the other hand,
contemplates a much wider range of situation®fférs protection to persons in their
multiple identities and capacities. This couldtbandividuals being disrespectfully
treated, such as somebody being stopped at a oukdblt also could be to members
of groups subject to systemic disadvantage, sudaras workers in certain areas, or

prisoners in certain prisons, such groups not balegtified because of closely held

155 See above n 26.

156 An apt phrase used by lacobucci Eiyan v Canadabove n 5 at 157.
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characteristics, but because of the situation fhmelythemselves in. These would be

cases of indignity of treatment leading to inegyaliather than of inequality relating

to closely held group characteristics producinggnity.

[125] Once again, it is my view that the equality prpteiand the dignity principle
should not be seen as competitive but rather aspleonentary. Inequality is
established not simply through group-based diffeméntreatment, but through
differentiation which perpetuates disadvantageleads to the scarring of the sense of
dignity and self-worth associated with membershiptne group. Conversely, an
invasion of dignity is more easily established whiggre is an inequality of power and

status between the violator and the victim.

[126] One of the great gains achieved by followangituation-sensitive human rights
approach is that analysis focuses not on abstedegories, but on the lives as lived
and the injuries as experienced by different grompsur society. The manner in
which discrimination is experienced on groundsaufer or sex or religion or disability
varies considerably - there is difference in défeze. The commonality that unites
them all is the injury to dignity imposed upon pko@as a consequence of their
belonging to certain groups. Dignity in the contekequality has to be understood in
this light. The focus on dignity results in empbaseing placed simultaneously on

context, impact and the point of view of the aféetpersons. Such focus is in fact the
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guarantor of substantive as opposed to formal dgual

[127] As Marshall J reminds us, “. . . the lessohgistory and experience are surely
the best guide as to when, and with respect to witatests, society is likely to
stigmatise individuals as members of an inferistear view them as not belonging
to the community. Because prejudice spawns pregidand stereotypes produce
limitations that confirm the stereotype on whicleythare based, a history of unequal
treatment requires sensitivity to the prospect ttsavestiges endure . . . as in many
important legal distinctions, ‘a page of historyierth a volume of logic’ *>” In the
case of gays, history and experience teach ughbatcarring comes not from poverty
or powerlessness, but from invisibility. It is tteenting of desire, it is the attribution
of perversity and shame to spontaneous bodily edfiecit is the prohibition of the
expression of love, it is the denial of full modatizenship in society because you are

what you are, that impinges on the dignity and-aelfth of a group.

[128] This special vulnerability of gays and lesisaas a minority group whose

behaviour deviates from the official norm is welobght out by Cameron in the

157 City of Cleburn Text. v Cleburn Living Ceni@i985) 473 US 432 at 473, quoting Holmes Naw
York Trust Co. etal. v Eisner(1921) 256 U.S. 345 at 349. The stereotypingtselfi need not result in
discrimination. The stereotype of the level-headegmotional man as being the best person to gmdiions
of leadership, has served many men well enougls when stereotypes are coupled with disadvarttegehey
become constitutionally offensive. Such disadvgetmay take material forms, but need not do soBihef
Rights recognises that we do not live by breadaloimdeed, there is no evidence before us that gesyeither
wealthier or poorer than the rest of society. MNoe they as individuals necessarily less repredetftan
straights in the corridors of political, economiocial, cultural, judicial or security force powerThe
disadvantage they suffer comes not from a consegueh prejudice, it comes from prejudice itself.heT
complexity of the problems relating to stereotypisdllustrated by the contrasting positions addpiteHugo
above n 24 by Kriegler J at paras 80-86 and O’'Rdgairpara 111.
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germinal article to which my learned colleague refé Gays constitute a distinct

though invisible section of the community that Hasen treated not only with
disrespect or condescension but with disapprovélranulsion; they are not generally
obvious as a group, pressurised by society andatlieto remain invisiblé>® their
identifying characteristic combines all the anxastproduced by sexuality with all the
alienating effects resulting from difference; dhdy are seen as especially contagious
or prone to corrupting others. None of these factapplies to other groups
traditionally subject to discrimination, such asoplke of colour or women, each of
whom, of course, have had to suffer their own gmetdrms of oppression. In my
view, the learned author is quite correct when becludes that precisely because
neither power nor specific resource allocationaressue, sexual orientation becomes
a moral focus in our constitutional order. Fosteame reason, the question of dignity

Is in this context central to the question of edyal

[129] At the heart of equality jurisprudence is thecuing of people from a caste-like
status and putting an end to their being treatekksser human beings because they
belong to a particular group. The indignity and@ulinate status may flow from

institutionally imposed exclusion from the mainatre of society or else from

158 See Ackermann J above at para 20.

159 Law “Homosexuality and the Social Meaning of Gerid@©88) Wisconsin Law Review87 at 212,
guoted in Cameron above n 4 at 459. comments:

“The closet metaphor is more powerful for gays,csirheterosexism

demands that they deny their identity and centfi@lrélationships. Gender,

by contrast, is visible, like race, and women confrpowerlessness, not

invisibility.” in

100



SACHS J
powerlessness within the mainstream; they may ladsderived from the location of

difference as a problematic form of deviance in tieadvantaged group itself, as
happens in the case of the disabdfédln the case of gays it comes from compulsion to
deny a closely held personal characteristic. Traapge people for being what they are
is profoundly disrespectful of the human persopaitd violatory of equality. This
aspect would not be well captured, if at all, by @entre’s approach, which falls to be

rejected.

The Treatment of Difference in an Open Society

[130] Although the Constitution itself cannot destrhomophobic prejudice it can
require the elimination of public institutions whi@re based on and perpetuate such
prejudice. From today a section of the communéay ¢eel the equal concern and
regard of the Constitution and enjoy lives lessediened, less lonely and more
dignified. The law catches up with an evolving iabeceality. A love that for a
number of years has dared openly to speak its nanmokshops, theatres, film
festivals and public parades, and that has sucde@&uebecoming a rich and
acknowledged part of South African cultural lifeeedl no longer fear prosecution for
intimate expression. A law which has facilitategirtophobic assaults and induced
self-oppression, ceases to be. The courts, theepahd the prison system are enabled

to devote the time and resources formerly sperdlomoxious and futile prosecutions,

160 See generally Minow above n 8.
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to catching and prosecuting criminals who prey caysgand straights alike.

Homosexuals are no longer treated as failed hetevads but as persons in their own

right.

[131] Yet, in my view the implications of this judgnt extend well beyond the gay
and lesbian community. It is no exaggeration tp that the success of the whole
constitutional endeavour in South Africa will degdem large measure on how
successfully sameness and difference are reconaledssue central to the present

matter.

[132] The present case shows well that equalityushanot be confused with
uniformity; in fact, uniformity can be the enemy efuality. Equality means equal
concern and respect across difference. It doespressuppose the elimination or
suppression of difference. Respect for human sigéguires the affirmation of self,
not the denial of self. Equality therefore doesinply a levelling or homogenisation

of behaviour but an acknowledgment and acceptahaifferencet®

At the very
least, it affirms that difference should not be Hasis for exclusion, marginalisation,
stigma and punishment. At best, it celebratesitadity that difference brings to any

society.

161 See Littleton irReconstructing Sexual Equality987) 75California Law Reviewl279 at 1285 where
she introduces an approach to reconstructing dyusdsed on the premise of acceptance. This nfodates
on creating symmetry in the lived-out experiencésalb members of society by eliminating the unequal
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[133] Section 9 of the Constitution is unambiguodsscrimination on the grounds of

being gay or lesbian, is presumptively unfair andia@dation of fundamental rights.
This judgment holds that in determining the noiagatimits of permissible sexual
conduct, homosexual erotic activity must be treatad an equal basis with
heterosexual, in other words, that the same-sehtyjwh the conduct must not be a
consideration in determining where and how the saauld intervene. Commentators
have suggested that respect for the equality piegjoes further in two respects. The
first is that the gay and lesbian community mustehfull access to decision-making
on the questions at issue, so that their expersgrgense of right and wrong and
proposals for effective law-making are given equaisideration when the outcome is

determinedf®. Secondly, the selection of issues for invesiigaimust not be selected

consequences arising from difference.
162 The theme of equality of voice is brought out byddkin in “Equality, Democracy and Constitution”
(1990) Vol XXVIII, No. 2 Alberta Law Reviev@24 at page 337-41 where he argues that:

“In a genuine democracy, the people govern radissically but communally

. . . [wlhen we insist that a genuine democracy tntigsat everyone with

equal concern, we take a decisive step towardsspet€form of collective

action in which ‘we the people’ is understood tonpoise not a majority but

everyone acting communally . . . but the idea thmtan integrated

community the collective life cannot include moulglithe judgments of its

individual members as distinct from what they dasha distinct near-

definitional importance because it sets minimal dibons for any

community, of any kind, that aspires to integratiather than to monolith . .

. .If the collective ambition is selective and distnatory - if it aims only to

eliminate certain beliefs collectively judged wroong degrading - then it

destroys integration for those citizens who aredthiects of reform . . .”

Trakman argues similarly in “Section 15: Equalitf¢here” (1995) 6:4Constitutional Foruml12 at
121.

“If Section 15 [the equality clause in the Chamé Rights] has meaning,

that meaning resides in the condition of commuifaltb which equality is

directed. That condition presupposes that all @erswithin society are

entitled to participate in that communal life witbmparative equality. This

condition of equality does not require that evegyshare exactly equally in

the social ‘good’. Equality entitles different segnts of society to enjoy

different qualities of lives with comparative, neymmetrical, equality.

Comparative equality also means that no one segafestciety is entitled

to define the quality of the ‘good’ life for all ithe image of itself.
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and treated on the basis of stereotypes and peejudt is not necessary to pronounce

on these complex issues in this case.

[134] The acknowledgment and acceptance of diffezan particularly important in
our country where group membership has been this basexpress advantage and
disadvantage. The development of an active ratimen a purely formal sense of
enjoying a common citizenship depends on recogmiaimd accepting people as they
are. The concept of sexual deviance needs toviened. A heterosexual norm was
established, gays were labelled deviant from thennand difference was located in
them!®® What the Constitution requires is that the lawd gublic institutions
acknowledge the variability of human beings andrafthe equal respect and concern
that should be shown to all as they are. At thy least, what is statistically normal
ceases to be the basis for establishing what iallfegormative. More broadly
speaking, the scope of what is constitutionallynmar is expanded to include the
widest range of perspectives and to acknowledgmnamodate and accept the largest
spread of difference. What becomes normal in aenogociety, then, is not an
imposed and standardised form of behaviour thaisesf to acknowledge difference,

but the acceptance of the principle of differertself, which accepts the variability of

Whatever its object, the legislature in a democraticiety is disentitled to
identify itself with the interests of select comntigs so as to produce
comparative inequality for other communities.”
163 Minow above n 8 argues that equality for those dsmkmiifferent is precluded by five unstated and
unacceptable assumptions namely that: Differendetimsic not a comparison; the norm need nostated;
the observer can see without a perspective; othesppctives are irrelevant; and the status quuaisral,
uncoerced and good. Her focus was principally isahility rights, but the critique would seem tgqjpto the
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human behaviour.

[135] The invalidation of anti-sodomy laws will nkaan important moment in the
maturing of an open democracy based on dignitgdioen and equality. As | have
said, our future as a nation depends in large measu how we manage difference.
In the past difference has been experienced assa,doday it can be seen as a source
of interactive vitality. The Constitution acknowlges the variability of human beings
(genetic and socio-cultural), affirms the right e different, and celebrates the

diversity of the nation®*

[136] A state that recognises difference does rednra state without morality or one
without a point of view. It does not banish cortsepf right and wrong, nor envisage
a world without good and evil. It is impartial its dealings with people and groups,
but is not neutral in its value system. The Cdustin certainly does not debar the
state from enforcing morality. Indeed, the BillRights is nothing if not a document

founded on deep political moralit§? What is central to the character and functioning

manner in which gay conduct has been described.

164 The Preamble of the Constitution reads:
“. . . believe that South Africa belongs to all wlie in it, united in our
diversity.” There are many provisions that deahvéssociational, cultural,
religious and language rights as well as rightsatimy to belief and
expression, all of which highlight the rich diveysof our country. See for
example sections 6, 18, 29, and 31 of the Coltistitu See als@auteng
Educationabove n 36 at paras 49 and 52.

165 See Robertson and Merribuman Rights in Europ8 ed (1993) quoted i€oetzee v Government of
the Republic of South AfricE095 (10) BCLR 1382 (CC); 1995 (4) SA 631 (CCh &6.

105



SACHS J
of the state, however, is that the dictates of rtfwgality which it enforces, and the

limits to which it may go, are to be found in trextt and spirit of the Constitution

itself 16°

[137] The fact that the state may not impose ormxags of belief systems on the
whole of society has two consequent®sThe first is that gays and lesbians cannot be
forced to conform to heterosexual norms; theyman break out of their invisibility
and live as full and free citizens of South Africdhe second is that those persons
who for reasons of religious or other belief digsmgmwith or condemn homosexual
conduct are free to hold and articulate such lkelieivet, while the Constitution
protects the right of people to continue with sbeliefs, it does not allow the state to
turn these beliefs - even in moderate or gentlsiors - into dogma imposed on the

whole of society.

[138] In my view, the decision of this Court sholld seen as part of a growing
acceptance of difference in an increasingly opahm@uaralistic South Africa. It leads
me to hope that the emancipatory effects of thenieéition of institutionalised

prejudice against gays and lesbians will encourageongst the heterosexual

population a greater sensitivity to the variabildy the human kind. Having made

166 See Abella AJ above n 31 at page 639:
“When governments define the ambits of moraldyg, they do when they
enunciate laws, they are obliged to do so in aaurd with constitutional
guarantees, not with unwarranted assumptions.”

167 SeeS v Lawrencd 997 (10) BCLR 1337 (CC); 1997 (4) SA 1176 (CCpartas 148 and 179.
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these observations, | express my full concurremcé&dkermann J's judgment and

order.
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