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Appellant: Non-Governmental Organisations Co-ordination Board
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Second Respondent: The Attorney General
Third Respondent:  Audrey Mbugua Ithibu
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Fifth Respondent: Kenya Christian Professionals Forum
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W. Ouko Justice of the Supreme Court

Constitutional law - Bill of Rights - Freedom of association - Whether LGBTIQ

people have a right to form associations in accordance with law.

Constitutional law - Bill of Rights - Freedom of association - Whether decision
to refuse to register NGO on the basis of its name violated rights to freedom of

association and freedom from discrimination.

Constitutional law - Bill of Rights - Non-discrimination - Whether the
Constitution protects against discrimination on grounds of sexual orientation.



Facts:

1. The First Respondent, Eric Gitari, sought to register a non-governmental
organisation (NGQO’) with the First Appellant, the Non-Governmental
Organizations Coordination Board (‘NGO Board’). The NGO would seek to
address human rights abuses suffered by LGBTIQ people.

2. In accordance with the requirements for the registration of an NGO, the
First Respondent sought to reserve with the NGO Board the names Gay and
Lesbian Human Rights Council and several variations, which all retained
the words ‘gay’ and ‘lesbian’ He was advised by the NGO Board that all the

proposed names were unacceptable.

3. After two further rejected attempts at reservation, the Respondent sought
a meeting with an officer of the legal department of the NGO Board, who
informed him that any association bearing the names gay and lesbian could
not be registered by the NGO Board because the association was furthering

criminality and immoral affairs.

4. When the officer declined to confirm these reasons in writing, the First

Respondent reapplied for the name reservation.

5. The NGO Board responded, advising that under sections 162, 163 and 165
of the Penal Code gay and lesbian liaisons are criminalised, and that this
was the basis for rejection of the proposed names. The NGO Board relied
on regulation 8(3)(b) of the NGO Regulations of 1992, which provides that an
application may be rejected if ‘such name is in the opinion of the director

repugnant to or inconsistent with any law or is otherwise undesirable’.

6. The First Respondent commenced litigation proceedings on the grounds that
his constitutional rights to freedom of association (Article 36) and freedom

from discrimination (Article 27) had been violated.

7. The Appellant contended that the First Respondent’s right to freedom of
association had not been infringed and, if it has been limited, such limitation
would be justified on the basis of the criminalisation of same-sex conduct
in the Penal Code. They argued that ‘sexual orientation’ is not a prohibited

ground of discrimination under the Constitution.

8. In its judgment of 24 April 2015, the High Court held that Article 36 of the



Constitution, which grants “every person” the right to form an association
“of any kind”, includes all people regardless of gender or sexual orientation
(para 73). The Penal Code does not criminalise homosexuality per se but
rather certain sexual acts which are not defined (114), and does not contain
any provision limiting the freedom of association based on sexual orientation
(115). The Court held that moral or religious beliefs cannot be the basis for
limiting rights (121), and the Constitution affords protection to those with

minority views, regardless of the views of the majority (123).

. The High Court stated that the rejection of the name of the proposed

NGO, and by extension its refusal to register it, is a limitation on the First
Respondent’s freedom of association under Article 36 which the NGO Board
could not justify in accordance with the requirements of the Constitution.
Article 27 protects the right to equality and non-discrimination of “every
person” (131), and although sexual orientation is not explicitly listed as a
prohibited ground of discrimination, the list is not exhaustive (132). Allowing
discrimination on this ground would not be conducive to the principles of
the Constitution (137), and as such the NGO Board violated the respondent’s

right to non-discrimination.

10.The Appellant challenged the decision of the High Court to the Court of

Appeal. The Court of Appeal dismissed that appeal by its judgment of 22
March 2019.

11.1t is that decision which was under appeal by the Appellant in this matter

before the Supreme Court.

Remedies sought:

To dismiss the appeal of the judgment of the Court of Appeal of 22 March 2019,

which itself dismissed the appeal of the judgment of the High Court of 24 April

2015 and to therefore uphold the remedies granted by the High Court, namely:

1. A declaration that the words “Every person” in Article 36 of the Constitution

includes all persons living within the Republic of Kenya despite their sexual

orientation.



2. A declaration that the respondents have contravened the provisions of
Articles 36 of the constitution in failing to accord just and fair treatment to
gay and lesbian persons living in Kenya seeking registration of an association
of their choice.

3. A declaration that the petitioner is entitled to exercise his constitutionally
guaranteed freedom to associate by being able to form an association.

4. An order of Mandamus directing the Board to strictly comply with its
constitutional duty under Article 27 and 36 of the Constitution and the
relevant provisions of the Non-Governmental Organizations Co-ordination
Act.

Issues:

1. Whether the First Respondent was required to exhaust the internal dispute
resolution mechanism under the NGO Coordination Act.

2. Whether the decision of the Appellant not to reserve the names of the
proposed organisation violated Article 36 of the Constitution.

3. Whether the decision of the appellant was discriminatory of the respondents

and therefore violated Article 27(4) of the Constitution.

Held:

1. The First Respondent was not required to exhaust the internal dispute
resolution, because a dispute arising from the reservation of a name (which is
all the First Respondent had managed to try to do) is not one of the decisions
envisaged to attract internal dispute resolution mechanism provided for
under Section 19 of the NGO Coordination Act. Reservation of name is a
step toward the registration of an organisation, but it does not constitute
registration.

2. This meant that the First Respondent had properly filed his case at the High
Court in 2014.



3. It would be unconstitutional to limit the right to associate, through denial of

registration of an association, purely on the basis of the sexual orientation of

the applicants. In making this finding, the court had particular regard to the

fact “that the Constitution requires State organs, State officers, public officers

to uphold national values and principles of governance such as human dignity,
equity, social justice, inclusiveness, equality, human rights, non-discrimination,
and protection of the marginalized. In addition, the Constitution, in Article 21

(1) provides that it is a fundamental duty of the State and every State organ to
observe, respect, protect, promote and fulfil the rights and fundamental freedoms
in the Bill of Rights. Moreover, Article 21(3) imposes an obligation on all State
organs and all public officers to address the needs of vulnerable groups within
society including members of minorities and marginalised communities. Given
that the right to freedom of association is a human right, vital to the functioning
of any democratic society as well as an essential prerequisite enjoyment of other
fundamental rights and freedoms, we hold that this right is inherent in everyone
irrespective of whether the views they are seeking to promote are popular or not.”
. The Court found that “the use of the word “sex” under Article 27(4) does not
connote the act of sex per se but refers to the sexual orientation of any gender,
whether heterosexual, lesbian, gay, intersex or otherwise. Further we find that the
word “including” under the same article is not exhaustive, but only illustrative
and would also comprise “freedom from discrimination based on a person’s
sexual orientation.” We, therefore, agree with the finding of the High Court to
wit, an interpretation of non-discrimination which excludes people based on
their sexual orientation would conflict with the principles of human dignity,
inclusiveness, equality, human rights and non-discrimination. To put it another
way, to allow discrimination based on sexual orientation would be counter to

these constitutional principles.””

5. Costs were awarded to the First Respondent.
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