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Botswana
National Law:

Maximum Penalties:

Treaty Ratification
AFRICAN CHARTER5

Penal Code 1964, Chapter 08:01, as
amended by the Penal Code (Amendment)
Act 5 of 19981

-

7 years’ imprisonment

CAT6

S164: Unnatural Offences2

-

5 years’ imprisonment

CEDAW

-

CEDAW OP7

S165: Attempt to commit
Unnatural Offences3

-

2 years’ imprisonment or a
fine (or both)

S167: Indecent practices between
persons4

CRC
ICCPR

The law applies to both men and women.8

Status of
International
Law

-

Botswana is a dualist legal system.9

-

International treaties that Botswana has ratified do not automatically apply.
However, according to Attorney General v Unity Dow,10 international law must be
used in the interpretation of the law and legislation must be interpreted in a
manner which does not conflict with the international obligations Botswana has
undertaken.

-

31 March 2014: A member of LeGaBiBo,, an LGBTI organisation working in
Botswana, explained the effect of the lack of prosecutions:
... one has to use a magnifying glass to read between the lines because it remains
unclear whether homosexuality is illegal in our country or not. As a result, many
homosexuals hide their feelings, justifying this by saying that the LGBT community
is lucky and that they should be grateful that Botswana is not too extreme. They
don’t want to complain about unfair treatment.11

-

9 April 2014: The Immigration and Refugee
ee Board of Canada highlighted two 2014
cases where individuals were subject to arrest under the country’s anti-gay
anti
laws.
The first was dismissed due to insufficient evidence and the second involved nonnon
12
consensual sex.

-

2014: The US Country Report on Human Rights Practices suggests that police do
not actively target gay people on the basis of their sexual activity.13

-

The last reported case on Botswana’s anti-gay
anti gay legal provisions was in 2003 where the
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Court found:
no evidence that the approach and attitude of society in Botswana to the question of
homosexuality and to homosexual practices by gay men and women required a
decriminalization of those practices, even to the extent of consensual acts by adult
males in private.14
-

Since the Kanane v. The State BLR 2003 decision there have been no further
prosecutions for engaging in same-sex sexual conduct.15

-

8 May 2014: After stepping down from office, Botswana's ex-President Festus
Mogae has openly called for decriminalisation of homosexuality as a means of
combating HIV/AIDS:

Statements by
Public Figures

We do not give a damn about how they got infected. We have to give them
treatment. The reason why I call upon police not to harass sex workers is because
that has the potential to deny them access to treatment and prevention of HIV
infection and interventions.16
-

20 August 2013: the National Assembly and the National AIDS Council held open
debates on homosexuality. The National AIDS Council which consists of the VicePresident, the Minister of Presidential Affairs and Public Administration, the
Chairman of Ntlo ya Dikgosi (House of Chiefs), among other prominent officebearers, discussed the outcome of a report submitted by the Ministry of Health.
The findings of the Ministry of Health’s study reportedly accepted the existence
and reality of homosexuality in the country; an existence which had previously
been denied. It was reported that the study will be analysed and aligned with laws,
policies and other issues and a policy brief will be presented to the next National
AIDS Council meeting in November.

-

14 August 2013: Reverend Orebotse Matlhaope, president of the Evangelical
Fellowship of Botswana, warned against legislation that would protect gay rights:
Apart from encouraging sexual deviation and depravity, we do not see how
homosexuality, if decriminalised and recognised, can add value to our existence as
a nation.17

-

17 March 2011: Current President Ian Khama has reportedly stated that gays are
‘fine by him’ so long as they ‘do their things’ where nobody can see them.18

-

11 February 2011: Pono Moatlhodi, deputy speaker of the Botswana National
Assembly, reportedly told a meeting on HIV prevention that gay people should be
killed:
On this point I would agree with Zimbabwean President Robert Mugabe who once
described that behaviour as that of western dogs; I don’t like those gay people and
will never tolerate them. They are demonic and evil ... When there are so many
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women in this country, why would anyone choose to have sex with another man?
The Bible does not agree with such a thing and therefore it is evil; if we give
prisoners condoms, are we now saying they are free?19
-

14 November 2014: the Gaborone High Court delivered a landmark judgment
overturning the Department of Labour and Home Affairs’ refusal to register the
organisation Lesbians, Gays and Bisexuals of Botswana (LEGABIBO).20 The case was
brought by 20 individuals who argued that the refusal to register their organisation
violated their constitutional rights, including their rights to freedom of association,
freedom of expression, and equal protection of the law. The Botswana government
had consistently refused to provide registration for the LGBTI organisation
LeGaBiBo on the grounds that it ‘promoted an illegal activity’. The High Court held
that this was unconstitutional. The judgment in the High Court did not address the
prohibition on same-sex sexual conduct. The decision is being appealed.21

-

2014: The US Country report recorded no reports police-targeted persons
suspected of same-sex sexual activity, however, civil society organisations claimed
there were instances of violence, societal harassment and discrimination based on
sexual orientation or gender identity.22

-

A number of reports highlighted high levels of societal discrimination and unease
with sexual minority issues.

-

June 2015: The Botswana government and the National AIDS Coordinating Agency
(NACA) are considering introducing a policy that will allow the distribution of
condoms in prisons. The government had previously refused to distribute condoms
to prisoners as a means to fight the spread of HIV and AIDs.23

-

May 2015: The acting Permanent Secretary in the Ministry of Health, Tebogo
Banamile, revealed that some international donors had withdrawn their financial
aid to Botswana because of the country’s anti-homosexuality laws.24

-

24 March 2015: Voted in favour of a failed Russian draft decision at the UN
General Assembly’s Fifth Committee (Administrative and Budgetary) that would
have had the Secretary-General withdraw his bulletin laying out UN staff benefits
for same-sex couples.25

-

March 2015: The British High Commission in Gaborone is providing financial
support to the Botswana Network of Ethics, Law and HIV/AIDS (BONELA) and the
Lesbians, Gays and Bisexuals of Botswana to conduct a policy dialogue to create
awareness among policy makers on issues of sexual orientation and gender
identity.26

-

September 2014: The UN Human Rights Council passed a resolution condemning
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violence and discrimination based on sexual orientation and gender identity.
Botswana opposed the resolution.27
-

17 June 2014: Botswana backed an African Commission resolution on protecting
sexual and gendered minorities from violence:
We join the High Commissioner in welcoming the call last month by the African
Commission on Human and Peoples Rights, at its 55th Session, for States to take
steps to protect persons from human rights violations on the basis of sexual
orientation and gender identity.28

-

2009, 2013: (UPR) Botswana has undergone two cycles and rejected
recommendations to decriminalise at both instances. 29 In 2013, Botswana
considered further recommendations to: (i) take steps to implement
comprehensive anti-discrimination laws, particularly to eliminate discrimination on
the basis of sexual orientation (Australia); and (ii) engage in a dialogue to repeal
laws which criminalize consensual adult same sex relations (Canada). Ultimately,
these recommendations were also rejected by Botswana. The delegation noted
that
Botswana does not accept the recommendation. Botswana, as a predominantly
Christian nation, has not reached a stage in which she can accept same sex
activities. It will be necessary to conduct educational campaigns on this issue so
that when the laws are changed people will be carried along.30

-

While stressing the democratic process, however, Botswana noted the role of civil
society in educating the people and in advocating for change on the issue of the
criminalisation of homosexual activities. It repeated its openness towards
organisations advocating for the issue.

-

9 September 2010 – The Botswana government passed an amendment to its
Employment Act (1983) 31 that prohibits the termination of contracts of
employment based on an individual's sexual orientation, or health status (including
HIV/AIDs status).32
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Penal Code, Chapter 08:01, s164: ‘Any person who- (a) has carnal knowledge of any person against the order of
nature; (b) has carnal knowledge of an animal; or (c) permits any other person to have carnal knowledge of him
or her against the order of nature, is guilty of an offence and is liable to imprisonment for a term not exceeding
seven years.’
3
Penal Code, Chapter 08:01, s165: ‘Any person who attempts to commit any of the offences specified in section
164 is guilty of an offence and is liable to imprisonment for a term not exceeding five years.’
4
Penal Code, Chapter 08:01, s167: ‘Any person who, whether in public or private, commits any act of gross
indecency with another person, or procures another person to commit any act of gross indecency with him or her,
or attempts to procure the commission of any such act by any person with himself or herself or with another
person, whether in public or private, is guilty of an offence.’ Per s33: ‘When in this Code no punishment is specially
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provided for any offence, it shall be punishable with imprisonment for a term not exceeding two years or with a
fine, or with both.’
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